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FUNCTIONS OF THE INITIATIVE, REFEREND 


~ 
By JONATHAN Bourne, JR., 
United States Senator from Oregon. _ 


Briefly summarized, the functions of the initiative and referen- 


To restore the sovereignty of the people. 

To educate and develop the people. . 

To secure legislation for the general welfare. 

To prevent legislation against the general welfare. 
To eliminate the legislative blackmailer. 

To make our legislative bodies truly representative. — 

I will discuss each of these in the order mentioned. 

The chief function of the initiative and referendum is to restore 
the absolute sovereignty of the people—to make this in fact as well 
as in name, a government of, for and by the people. The word 

_“sovereignty’’ conveys the idea of supreme rulership and we have 
taken pride in flattering ourselves that the American people enjoy 
the power of self-government. And so they do, in theory, but I 

_ shall undertake to demonstrate that they do not in practice, except 
in the few rare instances when, after suffering a long series of abuses, 
they arise, assert their rights and temporarily overthrow their 
political dictators. 

The citizens of every state have seen legislature after legislature 
enact laws for the special advantage of a few and refuse to enact 
laws for the welfare of the many. Under the convention system 
of nominations, which has been universal until the last few years, 


ratify the slate. These specially selected delegates nominated 
candidates for legislative, judicial and executive offices in accord- 
ance with the desire of the boss. The same methods having been 
; * pursued in each political party, the voter was given a choice between 
; two sets of candidates each under obligations to, and, therefore, 
_ responsible to, the manager of the party machine. Under this system, 
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cities, counties and states have long been ruled and the peoy le deluded 
themseives with the pleasing assumption that this v was “‘self-govern- 


: Nay, more. This rulership by self-constituted dictators ex- 
tended to national affairs, and through the misuse of federal patron- 
age, aided by excessive representation in some of the states, control 
ran td _of national conventions has been secured and the will of the people 
has been ignored. Such rulership will exist in any state not having 
a direct primary guarded by an efficient corrupt practices act, and 
it will continue to exist in national affairs until, through the general 
adoption of a presidential primary, the people obtain the power to 
_ select the party candidates free from the dictation of managers of 

r _ federal machines. Our boasted “sovereignty of the people” has 
been a myth, a delusion and a snare—an empty phrase serving 


Realization that legislatures were habitually misrepresentative 
and that public servants were selected by private interests has finally 
inspired the people of this country with new hopes, has aroused them 
higher ideals and brought them a ‘‘new birth of freedom, ”’ so that 
“a to-day the fight for the new independence is waged in every state 
and in the nation at large. 


Initiative and Referendum Foundation of Popular Government 


s It is the battle for popular government, at the foundation of 
se : “ia hich lies the initiative and referendum—the power of the people 
to make laws. Once this power is secured the other popular govern- 
ment features will be added, until conventions, the ready instru- 
‘mentality of the political dictator, will be abolished and the direct 
primary, corrupt practices act and recall will be established. Then 
may we speak truly of the “sovereignty of the people,” for then 
will exist their power to make or unmake laws, to select candidates 
and elect public servants, to dismiss from service any elected officer 
who proves unfaithful, incompetent or otherwise unsatisfactory. 
Nothing short of this can fulfil the idea of supreme rulership which 
the word “sovereign” conveys. 

But let us not be deceived as to the extent and manner of the 
exercise of this power. It is not proposed that the people shall act 
directly in all the intricate details of legislation or that legislatures 
shall be abolished or made needless. Such has not been the experi- 
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ence in my own state, Oregon, where the intitiative and referendum 
have been most employed. At the last general election the people 
re of Oregon voted upon thirty-two measures, the largest number ever 
.. 4 submitted at one election. Of these measures, eleven were con- 
fax “ stitutional amendments, of which four were adopted and seven 
rejected. Of the twenty-one bills submitted, only five were enacted 
and sixteen rejected. The result of the direct vote was nine measures 
adopted. The Oregon Legislature held a forty-day session last 
_ January, considered seven hundred and twenty-five bills and two 
_ hundred and thirty-five resolutions and memorials. Two hundred 
_and seventy-five of the bills were enacted. Therefore, the extent 
of substitution of direct legislation is indicated by the ratio of nine 
to two hundred and seventy-five. This is not exactly “‘abandon- 
ment” of the representative system. Yet Oregon enjoys popular 
government and the people are sovereign, for they had the power 
under the referendum to defeat almost any one of those two hundred 
and seventy-five legislative acts. They have the power to enact 
; 2 any measure the legislature failed to pass. 

ihe It is a very general opinion that the American people are afflicted 
- with too much legislation, but, if this be true, the fault lies not with 
- the initiative, as I have just shown. Neither can the initiative be 
charged with whatever evils may have arisen from hasty or ill- 
considered laws. The fact is that laws enacted by the people are 
- more carefully prepared, more widely discussed, and more thoroughly 
- considered than are the acts of a legislature. A bill or proposed 
constitutional amendment submitted under the initiative must be 
filed with the secretary of state not less than four months before the 
election. Prior to that time the measure secures publicity through 
the fact that it must be circulated for the signatures of eight per cent 
of the voters. After the bills have been filed the promoters and op- 
- ponents thereof may file arguments for or against. It is made the 
_ duty of the’secretary of state to have a full copy of the title and text 
_ of each measure, together with the arguments for and against, printed 
in a pamphlet, a copy of which must be mailed to every registered 
voter not less than fifty-five days prior to election. The title of a 
bill appears in the publicity pamphlet exactly as it will appear upon 
- the ballot. In this way the voter secures the best possible informa- 

tion regarding the provisions of the bills, their merits or defects, > ee 
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No such opportunity for the study of measures is afforded mem- 
bers of a legislature. The Oregon Legislature, for instance, is in 
session only forty days and members secure printed copies of the 
bills introduced no sooner than the end of the first week. Very 
frequently important bills are introduced after the middle of the 
session and the members have copies of these before them not more 
than twenty days. Amendments are frequent, and sometimes 
these are made as late as the day on which the bill is passed, so that 

_ legislators frequently vote upon bills without knowing their real effect. 

i _ We had a conclusive demonstration of this in the Oregon Legis- 
7 ature of 1903, when the legislature repealed a statute which allowed 
every householder a tax exemption of household goods to the value 
of $300. After the legislature adjourned members were astonished 

to learn that they had repealed such a law, and, at a special session, 

called within a year, this statute was re-enacted by an overwhelming 

vote. Four months of public discussion would have disclosed the 

nature of the bill and would have prevented action not intended. 


No Hasty or Unwise Action 


In the exercise of this sovereign power there are other circum- 
stances that guard against unwise action. One argument often 
used against the initiative is that a measure submitted under it is 
not susceptible of amendment after it has been filed in the office 
of the secretary of state. Instead of being cause for criticism, 
this is reason for commendation, for experience has shown that one 
of the common methods by which vicious legislation is secured is 
to introduce a harmless or beneficial bill and let it secure a favorable 
report from a legislative committee, but with a slight amendment 
inserted therein which entirely changes its character or effect in some 
important particular, thereby serving some selfish interest. When 
it is known that a bill must be enacted or rejected exactly as drawn, 
the framers of the measure will spend weeks and months in studying 
the subject and drafting the bill in order to have it free from unsatis- 
factory features. 

In actual practice in Oregon almost every proposed bill is sub- 
mitted to a considerable number of men for criticism and suggestions 
before its final form is determined upon. The original draft under- 
goes many amendments, and these are more carefully considered 
than would be the case if the bill were before a legislature. Know- 
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ing that the bill will be subjected to the closest scrutiny of all the 
people for four months, the framers of the bill desiring its passage 
naturally endeavor to remove every reasonable objection, to make 
all its provisions perfectly clear, and especially to remove every 


ri indication of bad faith. A bill to which there are many serious 


objections would stand little chance of adoption by a popular vote. 


_ When thus drawn and submitted, a bill is in the best possible form, 


and there is no possibility of its being made the instrument for the 
enactment of what are commonly called “jokers.” 
Bills thus drawn may not be perfect, for no human work is per- 


fect, but they will be much better drawn than the great majority 


of bills presented to a legislature; and, if adopted, will be an improve- 
ment upon legislation already in force on the same subjects. ‘The 


_ they will never vote to adopt a law unless it proposes a change for 
_ the improvement of the general welfare., Previous to the last elec- 


tion, each voter had fifty-five days in which to consider thirty-two 
measures, which, with the arguments for and against, were laid 
before him in convenient printed form. This gave him an average 
of nearly two days for the consideration of each measure. Assum- 
ing that many of the bills introduced in one house never appear 
in the other, each member of the Oregon Legislature was called upon 
to consider about five hundred bills in forty days, or over twelve each 
day, besides being compelled to consider many resolutions, motions, 
and questions of a political character. In my opinion, the individual 
voters of the state, in the quiet of their own homes in the evening, 
could better consider and decide upon an average of one bill in two 
days than the members of the legislature, amid the hurry and strife 
and personal feeling incident to a legislative session, could consider 

nd decide upon an average of twelve bills a day. It is erroneous to 
assume that the voter is required to pass upon a large number of 
measures in the few minutes he occupies the booth on election day. 
Such is not the case. He has several weeks in which to determine 
how he will vote, and merely takes a few minutes in wien to mark 
his ballot. = 


To Educate and Develop the People iy ae 


I have thus indicated the second function of the initiative and 
referendum—to educate and develop the people. Establishment 
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of direct legislation places upon the people responsibility for all 
legislation, for, having power to enact or defeat any law, they must 
x be responsible for that which exists. When the people fully under- 
+e at stand and realize this responsibility, they study their government 
more carefully and take deeper interest in the administration of its 
affairs. Where the initiative and referendum do not exist, the 
people have little encouragement to devote time and effort to the 

_ study of public questions, for, even if they desired, they have no 
- power to change laws or conditions. Therefore, chief among the 
advantages of the initiative and referendum is the unlimited field 
afforded for individual and community development. Direct leg- 
islation establishes equal opportunity in government, for it places 
in the hands of every man the same machinery for accomplishment 
_ that every other man enjoys. It opens the way for men of good 
ideas and enables the whole community to secure the advantages 


arising from advanced thought. 

- Suppression of the individual is one of the results of delegated 

government; development of the individual necessarily follows 
adoption of popular government. Suppression of the individual is 
seen in every convention and every legislative body—city, state 

. and national. 

The great masses of the people are always more advanced in 
thought and ideals than a majority of men who secure positions of 
power in conventions or legislative halls. This has been demon- 
strated in numerous instances, which will readily suggest themselves { 
to the minds of readers of this assertion. For instance, throughout 
the United States there is an overwhelming public opinion, carefully 
formed, in favor of popular election of United States senators. ‘ 
That opinion has existed in the minds of the people for a decade or . 
more; yet party conventions have failed to endorse the principle and _ 
congress failed until recently to submit an amendment to the con- 
stitution in accordance with the popular will. The people of the 
country realize that no man can be elected United States senator 
by an uninstructed legislature unless he knows the individual mem- 
bers to whom he is primarily obligated for his election, and, what 
is still worse, in many instances, unless he knows the political boss, 
campaign contributor or special interest dominating a number of 
legislative members sufficient to prevent his election unless there __ 
is agreement, express or implied, to favor and protect with national | 
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legislation the dominant interest. The people of the country have — 
long desired to destroy this obligation to individuals and substitute | 
- ‘therefor an obligation to the composite citizen; but a majority _ 
- of members of the senate have only recently advanced to this idea 
governmental accountability. 
' Always there are a few intellectual leaders who are in advance 
a f the masses of the people; but the practical workings of delegated “a 
government are such that the masses of the people are always in — as a 
advance of those individuals who secure political but not intellectual 
leadership. ‘Practical politics,” under a system of delegated govern- _ 
ment, brings into power men who are guided more by selfish interest a 
than by general welfare. Popular government reverses this condi- E 
tion and gives power to intellectual leaders rather than to men whose _ 
success is due to skill as “‘ practical politicians.” oan 
Occasionally there arises a man who is not only an intellectual 
leader but also a practical politician of such ability as to secure 
adoption of his ideas, even under a system of delegated government; ce 
but these instances are rare. ‘Though working with tie old tools 
of government, an intellectual leader in Wisconsin was able to secure 
practical adoption of many of his ideas. Greater and earlier success 
would have attended his efforts if direct legislation had afforded 
him a means of appealing direct to the people of his state. 
The Instrument of Intellectual Leadership 


The power of direct legislation under the initiative and = aS 


dum is the practical machinery of intellectual leadership. With 

out that machinery the intellectual leader is in most cases powerless. — 

How often have we seen this illustrated in conventions and legisla- | 

tures. Occasionally a man with advanced ideas secures a seat in a 

party convention, though usually men of that kind are not wanted 

by the leaders who make slates of delegates; but when the manof 
originality and progress gets into a convention he finds himself — cs 
powerless. if he wishes his party to incorporate in its platforma 
plank embodying an advanced principle in government he a. 

lates a resolution for that purpose; and, under the rules, that reso- nid 
lution goes to a committee without having been read to the conven- 

tion. ‘The committee have been carefully selected in advance after 
consultation among men who, because of their skill in “practical 
politics,” are able to manipulate conventions. Members of the com- 
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, ‘ mittee know the men to whom they owe their selection and the inter- 
“ ae ests back of the organization. Their action upon the resolution 
submitted by the progressive delegates is, therefore, in accord- 
ance with the wishes of the interest they represent; and when 
the party platform is read it contains no endorsement of the new 
idea unless popular temand has forced its adoption. A convention 
is less progressive than the people; a committee on resolutions is 
. less progessive than a convention; hence the strangulation of new 

ideas in a convention. 

Legislatures that, in theory, represent the people, generally 
rove to be less advanced in thought than the people themselves. 
fa. legislators are elected by the people, they are in most states 

- nominated by conventions controlled by “practical politicians” 
5 backed by campaign contributors. Hence members of a legislature 


ture. This organization includes the appointment of standing com- 
mittees, which appointments are usually made after consultation 
_ with the same “practical politicians” who controlled the nominating 


stituted as to make protection of special interests certain. Then, 
_ when the legislator with advanced ideas introduces a bill for promo- 
2 tion of the general welfare as against special interest, the bill goes 
2 to a committee representing special interest and there remains until 
the close of the session; or, if reported at all, comes to light too late 
for action or with amendments that change its character. This 
procedure has been witnessed in every legislature in every state. 
Applying to a legislature the statement in the last preceding para- 
graph, a legislature is less progressive than the people; a “ grave- 
_ yard committee” is less progressive than a legislature; hence the 
_ strangulation of new ideas in a legislative body. 
On the other hand, direct legislation encourages individual 
_ development. Under the initiative any man can secure the sub- 
mission of his ideas to a vote of all the people, provided eight per 
cent of the people sign a petition asking that the measure he pro- 
- poses be so submitted. There is no opportunity for secret strangula- 
tion and all the people have the advantage of studying the ideas of 
the most advanced, and have opportunity to adopt those ideas if 
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Promotes the General Welfare 


This unlimited opportunity for individual accomplishment 

opens the way for legislation for the general welfare, and, as I view 
it, only legislation for the general welfare can secure popular endorse- — 
ment. This opinion is founded upon an analysis of the forces con- 
trolling human action. Either impulse or deduction, followed by _ 
conviction, controls all human action. If the individual be con- _ 
fronted with the necessity for immediate action, then impulse arising 
from emotion, such as love, hatred, anger, sympathy, sentiment, or _ 
appetite, is the determining force. Without conviction there will | 
be no action. = 

Individual action should be guided by reason, but is frequently a 
emotional. Community action, as in an election, must be based — ) 
upon conviction resulting from analysis and deduciion. Self-interest 
is the force controlling every future or postponed action of the indi- ne 
vidual, not necessarily always selfish interest, for sometimes the 
individual is satisfied with his participation in the improved © 
general welfare incident to the action. Generally, however, the 
individual’s action, when unrestrained, is governed by his own selfish ae 
and personal interest. 

No two people in the world are exactly alike; consequently — 
each individual has a different point of view or idea as to what con- — 
stitutes his own particular personal or selfish interest. Where indi- 
viduals act collectively or as a community, as they must under the 
initiative, referendum and recall, an infinite number of different 
forces are set in motion, most of them selfish, each struggling for 
supremacy, but all different because of the differences in the personal — 
equations of the different individuals constituting the community. 
Because of their difference, friction is created, each different selfish 
interest attacks the others because of its difference. No one selfish 
interest is powerful enough to overcome all the others; they must 
wear each other away until general welfare, according to the views 
of the majority acting, is substituted for the individual selfish interest. — 

If all the individual units of society were alike, then selfishness 
would dominate not only the individual but the community action 
as well. But so long as no two people are alike, just so long will 
selfishness dominate the individual if permitted to act independently, — 
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individual can not secure the gratification of his own selfish desire, if ¥ . 
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then he must rest satisfied with the improved genéral welfare in 
which he, as one of the units of the community, is a proportional 
participant. 

This logic applies to a community or a class. Under the initia- 
tive, referendum, and recall there can be no class or community 
action against the general welfare of the citizens constituting the 
zone of action. The individual, through realization of the impossi- 
_ bility of securing special legislation for himself and against the gen- 
eral welfare of the community, soon ceases his efforts for special 
baile privilege and contents himself with efforts for improved general 
a ; welfare. Thus the individual, class, and community develop along 
lines of general welfare rather than along lines of selfish interest. 
In further refutation of the unwarranted fear of hasty or unwise 
- community action, I assert that no individual will ever vote for, 
or willingly assent to, a change, unless satisfied that that change will 
; ag directly benefit him individually, or that the action will bring 
a improved general welfare to the community, in which event he is 
satisfied with proportional participation incident to that improve- 
“ He ment. In other words, community action determines the average 
of individual interests, and secures the greatest good for the greatest 

| ae a number, which is the desideratum of organized society. 


Prevents Special Legislation 


As a preventive of legislation against general welfare, the refer- 
_ endum operates in two ways. First, it discourages the passage of 
such measures by a legislature through realization that the people 
ean and probably will defeat the same under the referendum. Sec- 
ond, if such legislation be passed either intentionally or through 
a ignorance of its effect, the people can and will invoke the referendum 
_- power and thus prevent its becoming effective. 


Eliminates Legislative Blackmatler 


One of the most contemptible enemies of society is the legisla- 
tive blackmailer—a member of a legislative body who introduces 
_a bill unjustly attacking some business interest with no honest intent 
but for the purpose of inducing the threatened interests to pay for 
the abandonment of the measure proposed. A public servant vested 
_ with legislative power who thus violates his trust not only injures 
a private interest but brings the powers of government into contempt. 
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Only physical courage is lacking to make such a man a highwayman 

or a pirate. His operations are the more dangerous because diffi- 

cult to prove. The referendum affords a remedy, however, because 

any interest unjustly attacked in this manner can safely refuse to 

buy immunity or pay tribute, and, if the unjust bills be passed, can | 
appeal to the people under the referendum, confident that the people 

will not give their approval to such legislation. Corporations in . 
Oregon have not been held up with “ pinch bills” since the initiative _ cA 
and referendum became effective in that state. 

a Developing Influence on Legislators 


“ _ The initiative and referendum also develop legislators by caus- 
ing them in their deliberations to keep always in mind the interests 
and viewpoint of the people whose servants they are. This they 
will do through a realization that, having power to enact or defeat 
laws, the people will watch legislative proceedings and hold every 
legislator accountable for his acts. / Under the referendum corruption 
of members of the legislature is practically eliminated because of 
the knowledge on the part of the persons desiring special legislation 
that even though enacted by the legislature, defeat of such laws is 
within the power of the people. aap akg 

The Recall Chiefly Admonitory = = 


ia The recall, to my mind, is rather an admonitory or precaution- 
ary measure, the existence of which will prevent the necessity for 
its use. At rare intervals there may be occasion for exercise of the 
recall against municipal or county officers, but I believe the fact 
of its existence will prevent need for its use against the higher officials. 
It is, however, an essential feature of a complete system of popular 
government and I[ see no reason why a man who occupies a judicial 
position should be governed by laws or standards of public service 
differeat from those which apply to legislative or executive officers. 
Judges are but human. We sometimes elect legislators to the bench, 
send former judges to the legislature, and place judges in executive 
positions, even elevating them to the highest executive office in the 
land. Does a man change his standards of ethics when he changes 
his office? I think not. A man who is dishonest or incompetent 
in an executive or legislative office will as likely be dishonest or 
incompetent in a judicial office. A man who would use his power 
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as an executive in an improper manner or for improper purposes 
would exercise judicial power in the same way. In any branch of 
_ the government he is a servant of the people, not their master; 
and he should be subject to dismissal by the people after fair oppor- 

tunity to be heard upon his record. 
: To assert that judges are above corruption or improper preju- 
dice and that they are always efficient public servants is too absurd 
_ for serious consideration. The men who sit on the bench to-day 
were boys when members of the legislative and executive branches 
of government were boys. They were no better or worse on the 
average. In childhood and young manhood they mingled on an 
equality, enjoyed the same sports, received instructions in the same 
schools, were taught the same religious principles, were subjected 
- to the same temptations, indulged in the same vices, and cherished 
_ the same ambitions. Upon what reasoning, then, can it be asserted 
_ that the boy who studied law and found such favor in the eyes of 
the political boss as to secure a nomination for the bench is superior 
_ in either efficiency or honesty to his brother who entered business 
and was slated by the same boss for a position in the executive or 

_ legislative branch of government? 
ua There hangs no halo of sanctity around the head of the judiciary, 
except as unthinking men concede a sacredness which the legal 
_ profession has assumed for occupants of the bench. Judges, like 
all other men in public or private life, are generally honest. Their 
failure, in exceptional instances, to serve faithfully the people by 
whom they are employed, is due to the same cause to which may 
be attributed similar failure on the part of other public servants. 
_ This cause is largely the unrepresentative system by which they are 
chosen. 

Adoption of the recall is nothing more than the application 
of good business principles to government affairs. Every wise 
employer reserves the right to discharge an employee whenever the 

_ service rendered is unsatisfactory. The right of the employer to 
discharge his employee rests upon exactly the same basis as the right 
of the employee to quit. The principle is recognized throughout 
the business world, and it is put in practice by every large and suc- 
cessful corporation. 

Consider the absurdity of the recognition of the right of a public 
officer to quit his position at any time and the denial of the night 
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of his employers to discharge him. To assert the right in one instance 


and deny it in the other is to maintain a one-sided contract, the dis- 
crimination being against the whole people and in favor of the indi- 
vidual. If we can trust an individual to deal justly with the people 
when he considers tendering his resignation, we can also trust the 
people to deal justly with a public servant when they consider dis- 
charging him. 

It is generally conceded that the American people have intelli- 
gence and honesty enough to be trusted with the power to select 
their public servants, even to choose a President of the United States. 
If it be granted that the people have intelligence enough to choose 
a President of the United States, no man can consistently contend 
that they have not the intelligence to act wisely upon the question 
of discharging a state, county, or municipal officer. I think no one 
proposes, at present, to extend the recall to any federal official except 
those elected by the people of the several states. 

All that is desired by the people of any state, county, or city 
is good service for the general welfare. They will never make a 
change unless satisfied that it will be a change for the better, hence 
they will never discharge a public servant unless convinced that his 
successor will be a more faithful and more efficient public official. 
They have a right to improve their government, or try to do so, if 
they see an opportunity, and this is the function of the recall. The 
interests of one individual must not stand in the way of better 
government. 

We have heard much about the “rule of the mob” in connection 
with the initiative and referendum and the recall. A mob is a body 
of men acting against law, order, and justice. Legislatures some- 
times do this—the people never, if given an opportunity to act in a 
lawful way. I grant that where wrongs have been long imposed 
and remedies have been denied, the people finally resort to force to 
redress their grievances, just as they did in the American Revolution. 
Resort to force came only after every peaceful means had been tried 
in vain and when longer endurance was impossible. 

To some this is mob action. I am disposed to give it a higher 
characterization; and though it is an overthrow of existing authority, 
I regard it as the establishment of law and order in the highest sense. 
When the people of a republic, exercising their inherent right to change 
their laws and constitutions, vote to new and better systems 
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_ of government, I deny that this is mob action; it is the establisin- 
_ ment of law and order. The overthrow of a misrepresentative 
_ system, maintained by political machines enjoying dictatorial powers, 


a and the substitution of a truly representative system means the 


attainment * higher standards of human justice and nit and, 


Adoption of the initiative, referendum and recall is in entire 
‘ie with the principles on which our government was founded. 
‘The most intellectual, most courageous and most patriotic of the 


- | America people in 1776 declared that governments derive their 


just powers from the consent of the governed, and that it is the right 
of the people to alter or abolish their form of government and to 
institute new government, laying its foundation on such principles 
and organizing its powers in such form as to them may seem most 
likely to effect their safety and happiness. Years of experience 
with legislatures chosen by special interests and executive adminis- 
trations wielding patronage powers sufficient to force re-nomination, 
have convinced the American people that there is need for the initia- 
tive and referendum in the several states and for the other popular 
government laws, the direct primary, efficient corrupt practices 
act, recall, and, nationally, a presidential preference law which will 
destroy the power of an administration to perpetuate itself in office 
or dictate the selection of its successor. The possession of the powers 
comprehended by these laws is sovereignty and the restoration of 
popular sovereignty is the chief function of the initiative, referendutn 


and recall. 
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By Greorce W. GuTurir, 
Formerly Mayor of Pittsburgh Pa. 


“Liberty without obedience is confusion, and obedience without liberty is 
slavery.”"—Penn’s Frame of Government for Pennsylvania. 


There can be no order and stability in any community, no civili- 
zation worthy of the name, unless the law gives expression to the 
ideals and collective will of the people, and its administration com- 
mands their respect. 

Because the science of government is constantly being developed, 
because the rapid change of our population from rural to urban 
conditions has imposed new duties and responsibilities on our govern- 
ment, the meeting of which in an adequate manner is essential to the 
safety and well-being of the people, and because, in the face of this, 
it is, under our political system of party government, becoming 
more and more difficult to secure the changes in legislation and admin- 
istration which the new conditions call for and the needs of the people 
demand, impartial and thoughtful men have come to a recognition 
of the fact that there must be some new method which will better 
enable the people to declare their will, and more surely and expedi- 
tiously enforce obedience to it, than is possible now. 

Ultra-conservative men say that our present system of party 
government affords adequate facilities for all purposes; but that 
opinion ignores three essential factors, which must not be ignored 
in the consideration of the question. 

In the first place, citizens, under our present system, divide them- 
selves into parties according to their views on one or two issues which 
they regard as “‘paramount.” These divisions, however, are neces- 
sarily on broad lines: men who differ radically on many questions 
act together to secure the adoption of the policies on which they agree. 
When conditions were simple, this system proved practically satis- 
factory; but as conditions become more complex, and the points 
of disagreement more important and those of agreement compara- 
tively less important, these divisions become less satisfactory. More 
and more, citizens are beginning to feel that, unless some system 


: 
> THE INITIATIVE, REFERENDUM AND RECALL 
i 
i 
wil 
‘ae 
j 
| — 
—— 
| 
— 
< 


Tue ANNALS OF THE AMERICAN ACADEMY 


wishes on questions concerning which there is disagreement within 
the party, party associations cannot be maintained. The division 
j of the people into two, or even three, great national parties, separated 
by clear and distinct lines, will soon be impossible, unless some 
_ method is provided through which intelligent men may continue 
_ their party associations without surrendering their own intelligence 
and conscience on questions on which they often have deep convic- 
a The division of the electorate into numerous small parties, 
__ rendering government through parties impossible except by bargains 
and trades, is not to be desired; yet, unless some method for the 
_ expression of individual differences under our present system is 
provided, it will be unavoidable. 
In the second place, more and greater changes now take place, 
more and greater emergencies arise, in a year than formerly happened 
in a generation. Questions affecting the safety and well-being of the 
people arise from time to time, which should be met promptly. 
The delays which can be interposed when relief is sought through 
the ordinary course of party action, and the difficulties always met 
with in any attempt to fix responsibility for the passage or defeat 
of any measure affecting public interests, have and will cause great 
and unnecessary suffering and loss. Bills backed by public sentiment, 
but objectionable to controlling interests, are seldom openly defeated. 
They are smothered in the committee or left on the calendar of undis- 
posed-of bills. At the last session of the Pennsylvania Legislature, 
the speaker refused to permit a roll-call on a certain public measure. 
When criticised for his action, he was reported in a public interview 
as saying that there was a clear majority of the house against the 7 
bill, and that the only effect of a roll-call would have been to put : 
members on record and thereby cause some of them unnecessary 
trouble and expense in securing re-election. At the last Republican 
State Convention, a member objected to a resolution requiring all 
Republican candidates to commit themselves in writing to the meas- 
ures pledged in the platform, because to do so would ensure the defeat 
of some of them. 
Under such a system, how is it possible for the people to act 
intelligently? 
They are not to be permitted to know the views of legislative 
candidates before election or how they vote when elected. 
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a. ie In the third place, in many instances an evil is accomplished by 

the mere enactment of a law, which cannot be rectified by its repeal. 

A franchise once granted becomes a contract and is not repealed 

by a repeal of the act granting it. A payment of public money under 

an appropriation legally made cannot be recovered. A general law, 

no matter how objectionable, becomes operative at once; it may be 

repealed at the next session, but even if the obstacles in the way of 

a repeal are overcome and the repeal secured at the next session, here 

in Pennsylvania the people must suffer under it for two years. A 

beneficial law defeated at one session may be enacted two years 

later; but in the interim the people must do without the relief. 

No matter how the evil measure was passed or the beneficial one 

defeated, whether it was ignorance, influence or direct corruption 

that accomplished it, the people are the sufferers, and under our 
present system must continue to suffer for two years at least. 

It is because the people realize these facts that they are demand- 
ing a remedy and none has been suggested except the “Initiative, 
Referendum and Recall.” 

What Are They? 

The “‘initiative”’ will provide a system by which the people can, 
without unreasonable delay, secure legislation which a majority 
after full public discussion believe to be best for public interest. 

The ‘‘referendum”’ will provide a system by which the people 
can defeat legislation which a majority believe will prove detrimental 
to public interest. 

And the “recall” will provide a system by which they can 
remove an executive or legislative officer elected by them, who has 
proven incompetent or unfaithful. 

Proceedings under each of these systems must be inaugurated 
by a petition signed by a certain percentage of voters, varying from 
ten to fifteen per cent in the case of the “‘initiative,”’ from fifteen to 
twenty per cent in case of the “referendum,” and from twenty to 
twenty-five per cent in case of the “recall.” 

A petition under the “initiative” must contain a copy of the 
bill which the petitioners desire to have passed. When presented 
to the legislative body, the bill proposed must follow the regular 
course prescribed by law. It must be read, referred to a committee, 
printed, and reported back for consideration and action. If duly 
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passed and approved it becomes a law, as any other bill would. 
If it is rejected, or if it fails to receive final action in the legislative — 
body, it must be submitted to the people at the next regular election 
for their consideration and action. While the legislative body 
cannot prevent the submission of the bill to the people, either by 
smothering, amending or defeating it, it can submit a substitute 
measure to be voted upon at the same election. 

A petition under the “referendum”’ must be filed with the proper 
authority within a limited number of days after the passage of the 
bill objected to, during which period all bills of the class to which the 
“referendum” is applicable, must remain in suspense; the bill objected 
to must thereupon be submitted to the people at the next election. 

If any bill submitted under either of these systems receives a 
majority of the votes cast at the election thereon it thereupon becomes 
a law; otherwise it fails. 

A petition under the “‘recall’”” must name the officer affected 
and set forth the reasons for asking his recall. Upon the presentation 
of the petition, an election to fill the unexpired term must be held, 
either at the next regular election, or at a special election called for 
that purpose. The name of the officer proposed to be recalled is to | 
be printed on the ballot as a candidate unless he withdraws it; 
other candidates may be nominated in the manner prescribed by law. © 

Bills proposed under the “initiative,” or objected to under the 
“referendum,” must be advertised substantially as in the case of 
amendments to the constitution; and an election under the “ recall’ 
must be held in the same manner and under the same regulations 
as an election for a regular term. 

The best systems also provide that the proponents of or objectors 
to a bill submitted may file briefs, not exceeding a specified number 
of words, setting forth their reasons for or against it, which, together | 
with the bill itself, shall be printed for distribution at public expense. 


Why These Remedies are Necessary 


The necessity of some such methods to preserve the integrity 
of our system of party government has already been explained; 
their necessity to prevent the breaking down of the barriers — 
the different departments of government, which is one of the funda- 
mental principles of our system, needs only to be pointed out to 
appreciated. 
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Through the operation of our system of party government, 
there has been developed in different municipalities and states, 
a body, commonly called ‘‘ the boss and the machine,” which, although 
unknown to the law, actually controls, more or less completely, the 
~ 
_ powers of both the executive and legislative departments. The 
framers of our constitution provided for separate and independent 
_ departments of government, each to exercise for itself the powers 
- committed to it, and at the same time be a check upon all the others. 
_ The sole purpose of this was to prevent any one department becoming 
so powerful as to dominate and control the others, and so endanger 
the liberties of the people. 
i This is still the theory of our government. The “‘boss and 
machine,”’ however, is a fact. 

The “boss,” chosen not by the whole people but by a mere 
faction, holding an office not known to the law, and exercising powers 

never legally conferred upon him, nevertheless, except in short 

periods of political revolution, controls both the executive and legis- 

_ lative departments of the municipality or state over which he rules, 

_ and in some instances, his malign influence has extended even into 
the judicial department. 

Washington foresaw the possibility of such a condition arising 
under our system of party government; and in his ‘farewell address”’ 
warned the people that an excess of party spirit would have a tendency 
“to put in the place of the delegated will of the nation, the will 
of a party; often a small, but artful and enterprising minority;” 
and would be “likely, in the course of time and things, to become 
potent engines by which cunning, ambitious and unprincipled men 
will be enabled to subvert the power of the people and to usurp for 
themselves the reins of government.” ¢ 

Do we not now confront this very condition? j 

Justice Hughes, in describing the “city boss,”’ says that “in the 

* full play of his influence he becomes mayor, common council, commis- 

sioner of public works, head of the police department, as well as 
sheriff and district attorney.”” The accuracy of this description has 
never been challenged: mutatis mutandi, it also accurately describes 


No one questions the existence and power of the “boss” in our 
_ System. Wherever he exists, his personality is so well known that no 
_ one familiar with public affairs ever hesitates in naming him. Yet he 
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holds no legal office, and exercises no lawful power. Were the pur- 
poses of the “boss” always honest and his methods pure, the system — 
would still be a constant menace to liberty and good government. 

That the powers of a single department of government should 
be controlled by an agency not known to the law and not selected 
by or accountable to the whole people, but only to a faction of a 
party, is incompatible with any theory of real representative govern- 
ment: but the control of the powers of two departments by a single 
agency of this character is destructive of our system of representative 
government, and overthrows the just balance of powers which is 
essential to its maintenance. 

How much greater the evil—how much more serious the danger— 
when all three departments of government become subject to such 
control. 

But the “‘boss” system, whatever pretenses it may make in the 
beginning, never has and never will remain honest either in methods | 
or purposes. The opportunities which it presents for improper and 
illegal practices have in the end always and everywhere been utilized. 

It is generally through the “‘boss and his machine” that the 
criminal and vicious classes secure the immunity required for the 
profitable prosecution of their occupations, paying therefor in money 
and in votes. So, too, it is to the “‘boss”’ that the “‘interests”’ go 
to secure the executive and legislative favors which they desire. 

It is true that when the “boss”’ is hostile, or when his “‘ machine” 
is not in perfect working order, direct bribery is sometimes resorted | 
to. This, however, is dangerous to all concerned and is not a popular — 
method. 

The “boss” holds no office and can receive favors without 
subjecting either himself or the giver to the penalties of the criminal 
law. 

Two other factors have been developed which tend to impair ‘on 
the balance of the systetn established by the constitution. Oneis 
the undue influence of the executive department, through the patron- 


age which has from time to time been committed to it; the other is Es a 


the number and vast wealth of business interests, which may be i. 
peculiarly and specially benefited or injured by new legislation, 
and which are therefore interested to defeat or promote it, without 
regard to the effect on the general public whether for good or evil. 

It is true that sovereignty still remains with the people, and that — 
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by long and persistent agitation they can in the end overcome all 
these obstacles and secure from the government that which they 
need and desire. But it is only by great and long-continued effort, 
and often by great expense which those concerned can ill afford, that 
it can be accomplished; and even then it may require the breaking of 
political associations to which the people are much attached and the 
defeat of other measures in which they are interested only in a com- 
paratively less degree. In view of the rapid developments constantly 
occurring in matters which intimately affect our daily life, and of the 
rapid changes in conditions due to the growth of congested centers, 
more developments and greater changes taking place in a year now 
than in a generation before, these long delays in matters of vital 
importance impose a great burden of loss and suffering on the people 
and should not be continued if possibly avoidable. 

Under our present system the practical difficulties in the way 
of any movement to secure legislation opposed by the “boss” are 
almost insurmountable. It generally requires either a political revo- 
lution oran insurrection so strong as to extort from his fears that which 
he will not concede to justice. Such legislation is usually smothered 
in committees, or left on the calendar of bills undisposed of, and it is 
difficult, if not impossible, to fix responsibility. And when the 
responsibility has been fixed, the power of the ‘“‘boss” to protect 
_ the delinquent, either by securing his re election or providing for him 
in some other way, is very great. 

The direct primaries are weakening this power; but when we 


contemplate the acknowledged expenditure this year of over $110,000 


- to control (?) the primary election in Allegheny county alone, and 
_ the expenditure of over $280,000 at the municipal election of 1911 

_ in the same county, we realize how potent are the influences against 
which the people have to contend in any struggle with the machinery 
_ of a majority party. 


What ts the Remedy? 


remedy has even been suggested except the “‘initiative, 
referendum and recall,’’ and as long as the opponents of these meas- 
ures fail to suggest any other, we are justified in questioning either 
their good faith or their appreciation of the evils of which the people 
most justly complain. 
But the opponents of these measures say that they will substi- 
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tute a “pure” democracy for representative government, and 
“popular impulse and mob rule” for the deliberate action of repre- 


What are the facts? 4 ae 
This government of ours is a democracy, because sovereignty 
is not delegated to any body or department, but belongs only to the 
people themselves. It is not a “‘pure’’ democracy, technically speak- 
ing; because, although in some matters, notably in making and 
amending their constitutions, the people exercise powers of direct 
legislation; still the ordinary functions and details of legislation are 
committed to legislatures, whose powers are limited, however, by 
the constitutions which provide for them. On the other hand, it is 
not a “‘pure’’ representative government, because, as already stated, 
sovereignty has not been delegated either to any single department, 
or to all the departments of government combined. 

We have no such body as the British Parliament, which is repre- 
sentative and sovereign. The power of parliament can only be 
controlled by revolution. With us, only the people themselves have 
this sovereignty. 

To assert that, in such a government as ours, any procedure 
which merely provides a sure and convenient method for the ascer- 
tainment and enforcement of the will of the people, who are sov- 
ereign, is revolutionary, is simply an absurd misuse of words. 

Nor are the systems proposed new in anything except in the mode 
provided for their application. From the beginning of this govern- 
ment, constitutions have been adopted and amended by direct legis- 
lation, and in different states various matters of legislation, more or 
less numerous, have been left to the decision of the voters. There 
is, therefore, nothing even new in the principle involved in these 
measures. 

In the Articles of Confederation, and in the first Constitution 
of Pennsylvania (1776), the “recall” was provided for. It was 
dropped subsequently, not because it was radical or revolutionary, 
but because it was believed that the short term of office would suffi- 
ciently protect the people from abuse of power. The new terms of 
one year for the state house of representatives and two years for 
the national, for example, seemed to the framers very short when con- 
trasted with the parliamentary term of seven years with which they 
were familiar. The shortness of the term, in most cases the term 
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Gq would expire before it could be put in operation, and the almost 
entire absence of any public means for spreading information, made 
the “recall” generally unnecessary and always impractical. 

But all this has changed. 

Terms of offices have been greatly lengthened. Means of public 
and private intercourse have been developed so that every morning 
we have spread before us the news of the world, and a man sitting 
_in his office in one city can talk with another in any city east of the 

Rocky Mountains. 
na <- Why, then, should the people be required to suffer for two, four 
or perhaps six years for relief from a public servant whom they had 
trusted, but who proved incompetent, unfaithful, or corrupt, or from 
te = the consequences of the improper defeat or passage of some legis- 

lative measure? 
Of course, in cases in which actual corruption can be proved, 
a corrupt official may be removed by impeachment. This is the 
_ theory; but such proceedings are so cumbersome, slow and expensive, 
and are so apt to be disposed of, not according to justice, but according 
_ to political interests and influence, that they are practically useless. 
Moreover, in the great betrayals of public interest, actual corrup- 
tion, even if it exists, cannot be proved. But there is not even this 
pretense of protection for the people from the consequences of 
legislative wrong. ‘The impeachment of a corrupt legislator does not 
impair the validity of a law passed by his corrupt vote. 

* It is no answer to say that the people themselves are to blame 
_ for electing officials who prove false or incompetent, and therefore 
_ should suffer the consequences whatever they may be. No business 
_ man or combination of business men act on any such theory in the 
conduct of their private affairs. They claim the right to remove at 


ae a once any officer or agent who proves unsatisfactory for any reason. 


A conspicuous example of this is contained in the revised draft of 


af the Aldrich bill providing for a national reserve association, recom- 


se mended by the Monetary Commission. This bill provides that the 

_ governor of the association, although to be appointed by the Presi- 

dent of the United States, may be removed at any time by a two- 
thirds vote of the directors. 

. In theory the “recall” is right. Can the people, entrusted with 

_ the power to appoint, be safely entrusted with power to remove? 
The question answers itself. 
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The people are sovereign; and their sovereignty is never safe _ 


except in their own hands. 
Let public officers know that they are public servants, and that 
neither the “boss,” the “machine” nor the “organization” can 


will be rarely needed. In an election under a “recall,” the officer ry 


complained of will stand alone and will be judged on his own merits. 


Instability 

It is asserted that the “‘recall’’ would lead to continual public 
agitation which would affect business. This objection is not tenable 
either in theory or in fact. 

This is a republic; and whatever agitation is necessary to secure — 
good government for the people, must be borne as essential to ie 
maintenance. The American people, however, are as a whole patient | * 
and conservative, not mercurial. We have from time to time exhibi- 


tions of great popular excitement; but in the end the decision of the _ 


people is reached soberly and deliberately; and when made, no 7 
matter how great and bitter the previous agitation may have appeared, 
nor how serious the disappointment of the defeated may be, it is oo 
accepted peaceably. 

Even the election of a President by what the majority at the time 
believed to be fraudulent means, though bitterly resented, was sub-_ 
mitted to without any popular disturbance whatever. There was 
no legal remedy; and the overwhelming popular sentiment in favor > 
of order made any other course impossible. 

In 1907, in the midst of profound political peace, the business of 
this country was precipitated into one of the most severe and pro- 
tracted panics we have ever known; and now in the midst of the most 
bitter political contest of a generation, business is daily improving © 
and prospects growing brighter. J 

This specter of business disaster from necessary political activity — 
should therefore be laid to rest. 

Special interests dependent upon governmental favors may be _ 
made uneasy when the power of the faction to which they look is — 
threatened. But the life of the country moves on peacefully as long bs 
as justice prevails; nothing will disturb it but intrenched wrong in — 
public office. 
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In Great Britain they have a “true” representativ rern- 


i THE INITIATIVE, REFERENDUM AND RECALL 


sae ment. Parliament is sovereign. It has removed kings and changed 
_ the succession of the crown; and it can prolong its own term. In 
all questions, its will is supreme; its acts can only be set aside by 
; revolution. Executive power, moreover, belongs to what is in fact 
_ really a parliamentary committee. Yet for generations, no parlia- 
-ment has served out the term for which it was elected; from time to 
time—frequently at very short intervals—it is voluntarily dissolved 

in order to refer some important question to the decision of the people. 
Indeed, it is the rule to ascertain the will of the constituencies by a 
dissolution when an important new measure is introduced. In the 
twenty-three years, from the Congress of Berlin to the South African 
war, including the period of the Egyptian war, parliament was dis- 
solved eight times in order to ascertain by a ‘“‘referendum”’ the will 
of the splint on angartant foreign and domestic measures, including 


tice act, the franchise act, the sedistribution of seats, and public 
+ education. Within the last few years there were two dissolutions 
in quick succession in order to ascertain the will of the people on a 
— new system of land taxation. 
It must be remembered that the dissolution of parliament also 
involves a change of the executive. It is as though the President 
@ and congress were both subjected to a “recall’’ at one election. 
In fact, whatever the theory may be, the English system of rep- 
resentative government was developed through and rests upon the 
_ popular referendum. It is true that there is no written constitutional 
_ provision which compels a government to dissolve parliament under 
_ certain conditions, but public sentiment is so strong that no adminis- 
- tration would dare defy it and persist in a refusal to dissolve when, 
according to the custom and usage, a dissolution was proper. 
Cannot the American people be safely trusted with power much 
me. a more limited and restricted than that which, in the hands of the 
- = ; English people, has secured peace, good order and safety for England 
oe, during such a period of stress as that briefly outlined above, and 
7 kept it the most stable government in Europe? 


Mob Rule and Government by Popular Impulse 
The assertion that the “Initiative, Referendum and Recall” 
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would substitute “‘mob rule and popular impulse” for the calm and 
=). impartial deliberation of representative bodies entirely ignores the ae 


> 
= THE ANNALS OF TE Auancan AcaD 


ia facts. To secure the signatures of from ten to fifteen per cont of 

the vorare of any municipality or state to a petition for an “‘initia- 

_ tive,” or from fifteen to twenty per cent for a “referendum,” will 

always require so much time, effort and expense, that it would be 

_ impossible on a mere popular impulse or sudden outbreak of temper. 

_ It could only be accomplished when backed by a deep conviction of 
justice. 

All this will be followed by the public arguments, for or against 
the pending measure, which will inevitably occur during the campaign 
preceding the election; there would also be distributed to the people, 
under public supervision, the printed briefs prepared by its supporters 
and opponents. Only a mind distorted by idle fears or perverted 
by self-interest can see in this the slightest element of ‘mob rule,” 
or even the shadow of danger of the adoption of improvident and ill- 
considered legislation by “popular impulse.’’ Of course, there will 
always be a possibility of a mistake; but it will be an honest mistake, 
and it will not occur more frequently than such mistakes occur in 
representative bodies. On the other hand, action prejudicial to 
public interest is sometimes taken in representative bodies, not 
through mistake, but through improper or even corrupt influence. 
That danger will be reduced to a minimum under the new system. 


_A Preventive of Corrupt Influence é pil > 


The “initiative” and “‘referendum” would be fully justified — 
by its tendency to eliminate bribery from legislative bodies, even if 
there were no other reason for its adoption. What inducement — 
would there be to pay to defeat a bill in the legislature which the 
people could finally and promptly pass by the “‘initiative?’”’ What 


inducement to secure the passage of a bill which they could vacate © 


by a “‘referendum”’ before the slightest advantage could be secured 
fromit? In the language of the street, no lobbyist will pay his money 
when the goods cannot be delivered. 


: Recall of Judges and Judicial Decisions J 


aa Much prejudice has been excited against the “recall,” because 
aa some partisans have advocated its use for purposes for which it was 
not designed, and for which it has not been shown that it is needed. 

It would be an idle untruth to assert that our courts have at all 


times and in all things acted in such a manner as to deserve and gain 
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the confidence of the people. From time to time, and unfortunately 

- with increasing frequency, they have done things which merited and 

= m3 received public condemnation, and something must be done soon to 
be restore public confidence. 

a Much, if not all, of the just criticism to which our courts have 
been subjected has sprung from causes which can and should be re- 
moved without resort to a remedy which may further impair their 
independence and so aggravate the evils of which we complain. 
The experience of the world has shown that, in order that the judiciary 

_ should command the confidence of the community, without which 
_ their full usefulness is impossible, they must be free from the influence, 
either of the suitors who appear before them, or of the sovereign by 

_whom they are appointed. 
Of course, as in all human institutions; there have been instances 


; generally speaking, the impairment of public confidence has been 
due either to the suspicion of the baleful influence of the ‘‘ boss” 
or to the exercise of powers which do not properly belong to the 
judiciary. In almost every instance where improper influence has 
been charged, if we look far enough, the hand of the ‘‘boss”’ will be 
- more or less clearly seen. Remove that corrupt and hated influence, 
and much will be done to restore public confidence. 
P The judges should also be relieved of all executive and adminis- 


trative powers. Some very sincere people have from time to time 
advocated the conferring of non-judicial powers on the judges, with 


‘ In many instances the relief, 
if any, has been only temporary: the possession of such powers by 

the judges has made the control of them a necessity to the “ machine,” 
and in the end will lead to the destruction of their independence and 
a forfeiture of public confidence. 

"td And finally, the courts must also cease to exercise “legislative 
powers,”’ and especially to refrain from attempts to change the mean- 
ing of constitutions, to make them conform to their ideas of what 
they should be—a power never committed to them and with which 
they cannot be safely entrusted. For a court to exercise any legis- 
lative power, and above all to amend and alter the meaning of any 
constitutional provision, is ad ceed a power never intended to be 
committed to it. 
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. Legislative power belongs exclusively to the legislature. The 
ua correction of any improper use or non-use of this power belongs to 
the people, not to the courts. 

The constitutions especially must be saved from any unauthor- 
ized interference. A constitution is the product of the direct legis- 

lation of the people: if it is too strict, it is for the people to relax it; 
if it is inadequate, it is for them to amend it. 

No officer, executive, legislative, or judicial, has the right— 
no one should dare—to attempt to change the meaning of the consti- 
tution in any particular. 

The constitutions were adopted by the people as a limitation 
on their servants; any servant who attempts to change a word of it 
puts himself above his master. 

Many well-intentioned people say that unless some one has the 
_ power to “‘liberalize’’ the constitution from time to time, it will 

_ become too rigid to allow for growth. That may be true; but the 
“one” to exercise such powers is not the judiciary, but the people 
themselves. 

The demand for ‘‘recall of judges and judicial decisions’’ will 
die a natural death with the removal of the causes which have pro- 
duced it. 
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Conclusion 

The “initiative,” ‘‘referendum” and “recall” will be great 
agencies for making and keeping the government of the people truly 
representative. The people can safely be trusted with the power to 
use these agencies of liberty. In matters which concern their safety, 
well-being and happiness, the people asa whole are wiser than any 
man. 

This is the lesson of reason and experience—that all the powers 
of government must be so regulated that the people can, with reason- 
able effort and promptness, compel their exercise in such manner as 
will, in their judgment, afford them the best opportunity to reach the 
highest development, physically, mentally and morally, of which they 


are capable. 

This is the only way to orderly progress and peace. = 

The people have the right and the pow er, and in the end will 
exercise it, to so order their government as “to promote the general — 
welfare and secure the blessings of liberty” to themselves and their 


posterity. 
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ERENDUM AND 
There must be proper provision for due consideration; but it 
must not take the form of obstruction, nor be of such a character 
as will unduly delay the people in realizing the benefit and advantage __ 
which the progress of the world is opening to them with greater and 
greater rapidity, or in securing that protection which only the state _ 
can adequately give against the ever-changing dangers to which they 
are from time to time exposed by changed conditions, or by new © 
devices of cunning and unscrupulous men. ay ce 
And so our civilization can move forward in peace and wig 
order to higher and constantly higher standards and ideals, until 
we reach that point, to which the world is surely moving, of perfect coos 
liberty under perfect laws. See 


7 THE SO- CALLED PROGRESSIVE MOV EMENT: 
ITS REAL NATURE, CAUSES AND SIGNIFICANCE 


by By Cuartes M. 
Author of “From Freedom to Despotism,"’ Washington, D. 


What constitutes a political change, a progressive change or 
movement? 

From the time of the framing and adoption of our federal 
constitution, American statesmen and publicists have constantly 
extolled the merits of the system which that constitution provides 
as marking perhaps the greatest step in political progress in the 
whole course of the world’s history. It has even been the common 
American belief and boast that the constitution provided a system 
of government of and by all the people, adapted for use on the 
largest national scale, so nearly perfect, so effectively providing 
against every source of the weakness and instability that had led 

to, the downfall of constitutional governments in the past, that in 
its essential features it was not only fitted to endure indefinitely, 
but would answer the needs of all mankind for all time. That is 
to say, it has virtually been regarded as constituting the highest, 


at ay most advanced stage that is possible in political progress. 


It was in recognition of this phase of American opinion that 
James Bryce, in his “American Commonwealth,’”’ first published 
in 1888, said that ‘In the United States the discussion of political 
problems busies itself with details, and assumes that the main lines 

- must remain as they are forever.” 
These high claims have been based primarily on the fact that 
_ the system established was more thoroughly democratic than any 
_ that had before existed, on a national scale as regards equality of 
_ rights and absence of political class-privilege, and was thus one of 
broadly popular consent and not of force; and secondarily and 
‘more especially on the fact that the constitution provided a highly 
_ perfected system of ascertaining and carrying out the will of all the 
people of all classes and sections by a comprehensive application 
of the principle of representation. And although the unqualified 
claims that have thus been made regarding the durability and 
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as THE So-CALLED PROGRESSIVE MOVEMENT 
- universal applicability of our constitutional system are no doubt 
 jll-founded, the indisputable fact remains that the main features 
of that system mark the most essential differences between modern 
and ancient constitutional government. In this historical sense, 
therefore, its establishment, if only for a period, could properly be 
called a great step in the world’s political progress. 

Now, what is the nature and trend of the so-called “ progres- 
sive’? movement, regarded either from the point of view of a new 
and more perfecting advance on the constitutional systems of former 
ages, or of a more democratic and truly representative system than 

this country has so far had under its present constitution? 
; According to the formal professions of the promoters of the 
movement, it is one which provides for and secures a much more 
_ effective popular diffusion of political power than before existed. 
a ' Its object is to “restore government to the people,” or, as it is said, 
| “to establish real popular government,” the assumption being that 
anything which tends to more thoroughgoing popularity and increased 
_ directness in the workings of government is necessarily progressive. 
But when the various measures or policies of this movement 

are impartially examined, it will be found: 
(1) That the movement is not progressive, in the general his- * 
_ torical sense, but the reverse; 
(2) That it is not in the true and broad sense democratic in 
_ its basis and objects, nor constitutional in its spirit, but is distinc- 
tively a class movement, aiming at arbitrary control of other classes; 
; (3) That its program of reforms does not provide for the active 
exercise of any real governmental power or functions by the electorate 
as a body, or by a majority of the electorate as a body, but only 
_ provides different and more direct means of delegating such func- 
tions to individuals: 

(4) That in actual operation these reforms delegate greater 


In the Historical Sense, the Movement is not Progressive but 
Retrogressive 


The U acctarnienll reforms do not undertake to perfect the 


a er ‘ancient constitutional government. In part they repudiate 
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power to single individuals than are del ted to any class of elected more bse 
officials under the hitherto prevalent representation syste 


that system, and in part they pervert it to an exclusive class use 
and end, and render its action irregular and capricious even as thus 
used. 

In so far as they repudiate or discredit the representative system, 
the propagandists of the new reforms are simply going back, as 
far as modern conditions and the size of modern states will permit, 
to that more direct mode of declaring their preferences or decisions, 
on the part of the mass of the voters, which characterized popular 
government in previous ages of the world. If this is progress, it is 
progress in quite a different sense of the word from that which it 
bears when applied to other phases of civilization. In the sciences, 
and in all the practical arts, there is no thought of going back to 
the conditions, methods or systems of ancient times, and calling 
that progress. 

The fact is, however, that the word progress, when used to 
characterize any political movement of reform or revolution with 
respect to the lodgment of political power, is a largely misapplied 
and much abused term. As above stated, American statesmen and 
publicists have commonly regarded the establishment of our con- 
stitutional system of government as marking a new era in the world’s 
‘political progress, in the sense of a permanent advance from arbi- 
trary to free government, due to advancing political knowledge and 
experience. A vast deal of confusing misapprehension may be got 
rid of by discarding this idea entirely, for which in the long run 
there is no historical warrant, and regarding every change either to 
a more popular or a more restricted government, in any nation, not 
as signalizing the arrival of a new epoch either of progress or decline 
in the world’s political history, but only as a consequence of the 
arrival of that particular nation at a new stage in its own life-history. 
This view finds two-fold confirmation, (1) in the fact that extremes 
of both restricted and popular government have co-existed in every 
epoch of the world’s history; and (2) in the fact that nations in 
widely-separated epochs have repeated essentially the same round 
of reformatory and revolutionary changes. 

As will immediately appear the ‘ Progressive” movement is 
inaugurating what was the last modification of the ancient popular 
systems of government before their final downfall and disappear- 


34 Tue ANNALS OF THE AMERICAN ACADEMY _ 
— 
| | 
m 
— 4 
§ 


So-Cattep Procressive MovEMENT 


2. The ‘Progressive’? Movement not Truly Democratic in its 
Basis and Objects 


~~ Forms, policies and operations of government have a broadly 

and strictly democratic basis and character only so long as they are 

_ directed to the enactment and execution of laws that apply to all 

classes, and as near as may be to all sections of the country, alike, 

which are promotive of the common or reciprocal interests of all 

necessary component elements of society or the nation. It was in 

this broadly democratic spirit, and for the attainment of this end of 

the prosperity and well-being for all, that the founders of our system 

of government wrought in framing the constitution. As the pre- 
amble says: 

“We the people of the United States (not meaning the “plain 
people,” the “common people,” or those without much or any 
accumulated wealth, but the whole of the country’s citizen popu- 
lation) in order to provide for the common defense, promote the 
general welfare,’”’ etc., ‘‘do ordain and establish this Constitution 
for the United States of America.”’ 

But the “‘ Progressive’? movement is not in the interest of the 
whole people in the all-inclusive sense in which the term people 
was employed by the constitution’s makers. It is avowedly in 
the interest of the “plain people,” the “common people,” the 
“‘masses,’’ who have comparatively little wealth, or none, and against 
those who own or control large accumulations of wealth and their 
political representatives. It is a class movement as cnnguished 
from a broadly democratic movement; and it aims to gain com- . 
plete control of government in the interest of a numerous, not ~~ a 
wealthy, class which it terms the “people,” to the entire exclusion =| 


class who are identified with the large economic interests of the 
country. 
It does not alter this fact to say that the movement is directed 
against an alleged perversion of the representative system to a class — 
government of the opposite kind, controlled by, and for the benefit Pe 
of, the large economic interests. Even on that contention, it is “a 
only a substitution for one kind of class government of ae om 
kind, in some respects less efficient and less stable, and really less pe ai 
democratic. I say less democratic, for, as will presently be shown, — tee ea 
it seeks to accomplish its ends, in any state or in the nation, by 
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having the “people” vote plenary, largely arbitrary, powers into © 
the hands of single individuals. 

These willing individuals, the real originators and promoters — 
of the movement, take care to declare that they are not bosses or 
dictators but only leaders of the “people.” But that is precisely | 
the literal meaning of the word demagogue, compounded of two — 
Greek words meaning “‘the common people” and “to lead.” And , 
if there is deserved odium attached to this term it is due to the 
character and conduct of those who have assumed the office. It 
is significant that the most prominent aspirants to that office to-day 
should choose for themselves a title which became one of so much 
ill-repute in the declining days of the Greek democracies and the 
Roman Republic. In this phase of the movement there is nothing 
really progressive, but only a repetition of ancient political history. 
In fact, Aristotle describes with great accuracy, from ancient 
examples, except for the absence of the representative feature, both 
the basis and character of the truly democratic constitution which 
was originally established in this country, and the kind of govern- 
ment which the “Progressives”? are now undertaking to substitute 
for it. In describing true democracy he points out that in all its 
modifications ‘‘the law is supreme.”’” And he then describes another 
form of popular government, the workings of which are only par- 
tially regulated by law; and the essentials of the description, 
although drawn from systems of the Hellenic world of more than 
two thousand years ago, read as if they might have been written 
in this present year of 1912 A.D. of what is now being advocated 
and put into effect in this country; even including the subjection 
of the judiciary to popular control. 

There is yet another species (of democracy) which is similar to the last _ 
except that the people (the “‘commons,”’ or common people) rather than the 
law is here supreme. This is the case when it is popular decrees which are the 
supreme or final authorities, and not the law. It is the demagogues who are to 
blame for this state of things. For in states which enjoy a democratical polity 
regulated by law no demagogues ever make their appearance. . . «. But 
it is where the laws are not suprerne that demagogues appear. For the commons 
in such a state are converted into a monarch, . . . as being exempted 
from the control of the laws; they become despotic and consequently pay high 
honors to sycophants, and in fact a democracy of this description is analogous 
to tyranny among monarchical forms of government. . . . It is the 
demagogues who are responsible for the supremacy of the popular decrees rather 
than the laws, as they always refer everything to the commons. And they do 
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so because the consequence is an increase of their own power, if the commons | 


control all affairs, and they themselves control the commons as it is their guid- — = 
ance that the commons always follow. : ‘ 


Another circumstance which leads to the last form of democracy is that i 


all who have any complaint against the officers of state argue that the judicial Fi ? 
power ought to be vested in the commons; and as the commons gladly entertain 


the indictment, the result is that the authority of all the officers of state is : 


seriously impaired. 


false pretenses and real character of this kind of government: 


It would seem a just criticism to assert that this kind of democracy is not — 
a constitutional government at all, as constitutional government is impossible __ 
without the supremacy of laws. For it is right that the law should be supreme : 
universally and the officers of state only in particular cases, if the government 
is to be regarded as constitutional. And as democracy is, as we have seen,&@ = 
form of polity, it is evident that the constitution, in which all business is ; 
administered by popular decreees, is not even a democracy in the strict sense 
of the term, as it is impossible that any popular decree should be capable of | 
universal application.! 


It will be noted that what Aristotle refers to as popular decrees 
he shows to be in reality decrees of the demagogues, ‘‘as it is their | 
guidance [in voting] that the commons always follow.” 


3. 


the initiative, the referendum and the recall—are put in operation, 

no new power, no new mode of exercising political power or func- 

tions, is thereby conferred upon the electorate. Under our republican 

system as it has hitherto been maintained, the one means which 

the electorate have of exercising political power is by voting; and 

with all of these reform measures adopted that would still remain 

their only means of doing so. Bd 
The initiative only provides that a law framed by some indi- 

vidual may, by a vote of a certain percentage of the electorate, in 

the form of a petition, be brought before the whole electorate, and _ 

its adoption or rejection decided by a general vote. A vote of yes 

or no on the proposition presented is the whole extent of the powers Ce 

of the ‘‘people’’ in both steps of this process. 


1 Aristotle, The Politics Book VI, Chap. IV, Weldon's Translations, 
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The referendum is only a means of accepting or repudiating 
by popular vote the action of a representative legislative body in 
framing and enacting laws, and gives the electorate no part in the 
framing of laws, which is really the creative, constructive work of 
legislation. 

The recall only provides for the voting, at one and the same 
time, of executive or judicial powers out of the hands of one indi- 
vidual and into the hands of another. . 

Thus the entire modifying effect of these reforms is to increase 
the frequency of voting and the number of things voted upon by 
the electorate; while leaving the framing of the laws and the exer- 
cising of both the executive and the judicial functions of government 
in the hands of individuals. 

In fact, the act of voting is in its very nature a delegation of 
power. It is employed either in choosing a delegate to represent, 
or act for, the voter in an executive, legislative, judicial or other 
official capacity, or as a mode of accepting and ratifying, or reject- 
ing, legislative work that has been done for the voter by either an 
elected body of delegates or by volunteer representatives. 

In the matter of framing laws, constitutional or statute, what 
the initiative really does is to transfer that function from official 
lawmakers to non-official lawmakers. But every such non-official 
lawmaker, being self-appointed and extra-constitutional, occupies 
an irresponsible position very similar to that of the party machine 
boss who holds no public office. The initiative simply brings into 
the field a people’s boss or champion to pit himself against the 
machine boss, in the control of legislation. Or, like the machine 
boss, he may while functioning as a public official exercise unofficially _ 
his powers as a people’s boss. 

The view here expressed finds corroboration in the statements 
of ‘ Progressive” propagandists themselves, both regarding the © 
nature and purpose of thé advocated reforms, and, as will presently : 
appear, regarding the manner in which they have thus far been realized. 

Senator Bourne, of Oregon, made a speech in the United States 
Senate on May 5, 1910, on “Popular versus Delegated Govern- 
ment,” in which he described at length the Oregon reformed system, — 
ending with the declaration that it “insures absolute government 
by the people.” The first sentence of that speech runs thus: 

“The justice of all laws rests primarily on the integrity, ability, — 
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_ and disinterestedness of the individuals enacting them, those con- 
struing them, and those administering them.” 
. Is a system in which individuals enact laws, individuals con- 
strue them, and individuals administer them, an ‘‘absolute govern- 
+ poe by the people,” as distinguished from delegated government? 
What power is it that individuals exercise in the performance of 
these several functions, under any elective system, if it is not dele- 
gated power, actual or implied? 
“Fortunate, indeed,”’ says Senator Bourne, “is that party 
which possesses in its electorate one or more individuals who are 
_able to advance new ideas or evolve solutions which appeal to the 
sound judgment of his fellowmen.” And again, “The initiative 
develops the electorate because it encourages study of principles 
and policies of government, and affords the originator of new ideas 
in government an opportunity to secure popular judgment upon his 
measures if eight per cent of the voters of his state deem the same 
worthy of submission to popular vote.’’ That is to say, the initia- 
tive is in reality exercised not by the people, but by an individual, 
the non-official “originator of a new idea in government,’’ and so 
on to the end of this famous speech. 


4. The Movement Really a First Step in the Extreme Concentration ee 


of Political Power 
Notwithstanding all the claims that are made for the ‘ ae sea 

gressive” reforms in the name and on behalf of the “people,” as_ p 

one which restores them to power, it is in its actual working out — 

really the first step of a revolution to the most narrowly restricted | 

of all forms of government, namely, the arbitrary personal rule of 

a single individual. On this point decisive evidence may readily 

be cited from the promoters of the movement themselves. Pr 
While Senator Bourne has been almost the sole ie 

in the eastern sections of the country of Oregon’s system of “ 

gressive”’ reforms, it is Mr. W. S. U’Ren, of that state, who is mown 

in that section as the father and chief apostle of the system. nar 
In an interview published in the New York Herald of Sia: Pe Fe 

ber 10, 1911, Mr. U’Ren told how, as the result of a ten-years’ 

campaign of agitation and “educating up to it,” “‘we got the ques- — 

tion of amending the constitution to include the initiative and 

referendum submitted to the people, and the people of Oregon voted — 
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through we organized the ‘People’s Power League’ to back up meas- 
ures we wanted the people to vote on.” 

“Do the people of Oregon always vote the way you want them _ 
to?” I asked. 

“They always have thus far,” replied U’Ren modestly. 

“TI began to understand, then,” says the interviewer, ‘‘ what 
the Portland Oregonian meant when it remarked editorially that 
‘Oregon has two legislatures, one at Salem and one under Mr. 
U’Ren’s hat.’”’ 

Now, this may be in its way government for the “people,” 
as all government is to a certain extent; but it is certainly putting 
a severe strain on the meaning of terms to call it, pre-eminently, 
government of the people or by the people, or to apply to it the 
descriptive phrase, ‘‘restoring government to the people.”” So far 
as it is put into effect it is personal, one-man government. 

The history of the “progressive” movement in California 
affords even a more striking illustration of this fact. Thus a popular 
account of it has been given, not entitled ‘‘What the People of 
California Have Done,” but under the title—‘‘Johnson: A Gov- 
ernor Who Has Made Good.” 

The opposers of the old party machines first got a primary 
law, and then sought for and found in Hiram W. Johnson an indi- 
vidual, not merely to lead, but to gain and exercise controlling 
power in the state. The governorship election was to take place 
in November, the nominating primary in August. Mr. Johnson 
started on an electioneering campaign in his automobile, in March, 
and kept it up continuously for the five months preceding the 
nominating primary. He went into every part of the state; and 
wherever he went he told the people and the politicians: 

“T am going to be the next governor of California, and when 
I am governor I shall kick William F. Herrin and the Southern 
Pacific Railroad out of politics and out of the government of this 
state.” And on that declaration, in the first person singular, it is 
said “‘he swept everything before him.” Moreover, “he carried 
with him a legislature friendly in both branches.” 

Two of the sub-headings of the article are: ‘‘What Johnson 
Accomplished in One Legislative Session;”” and “ Johnson’s Success 
in Handling the Legislature.” 


And ‘“‘just as soon as we got the initiative and referendum . 
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While this was perhaps all well and good, where do the people fc eas 


come in, except in the voting by which they delegated a concentrated 
and all but supreme power to one man? The pretense that in being 
prevailed upon to vote such power into his hands, they became 
themselves lawmakers, and took into their own hands the admin- 


istration of the state government, is, on the face of it, the variest x +i 


moonshine and humbug. 

The history of the progressive movement in Wisconsin, as 
given by its own friends, affords no less positive evidence that the 
movement is one of increased concentration of political power in 


individual hands, rather than of a wider diffusion of power among 


the people or electorate. Thus Mr. La Follette, who makes very 
good claim to having been the pioneer progressive, makes his own 
personal biography cover essentially the whole of the movement 
in that state. He scarcely finds occasion to mention the people 
at all, except as, by superior electioneering methods, he secured 
their votes. But his narrative bristles with I’s, as he tells how I 
fought one machine boss or another for fifteen or twenty years, 
and how I defeated or was beaten by the party organizations in 
various nominating conventions and elections. 

One of Mr. La Follette’s magazine biographers, referring to 
a speech he made in 1897, in his first advocacy of the direct prim- 
ary method of making nominations, says, “‘It was the bugle call 
for the first battle . . . of the war for the resumption by the 
people of the powers of government.’’ And then, telling of his 
second election to the governorship, the writer says, ‘‘ This time he 
smote the enemy hip and thigh. The legislature was his, and the 
statute books were his to write in what he would.” In this, have 
we really a resumption by the people of the powers of government, 
or an assumption by or delegation to one man of the office and 
powers of a dictator? 

It is not here a question of whether or not the work Mr. La 
Follette did as governor was beneficial; but the question of whether 
it was accomplished through a diffusion or a concentration of govern- 
mental power and authority. 

Neither does the fact that he was elected to the position affect 
the character of the government thus instituted as one of essentially 
personal rule, with the supreme power concentrated in the hands 
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of one man. Both the Napoleons were elected to their positions | 
of supreme imperial power. _ 

As is clearly evidenced by these instances, what the “ progres- 
sive’’ reform movement really does is to provide ways and means 
by which a majority of the electorate may commission one man, 
who promises them betterment of their condition, with plenary, 
unrestricted powers to undertake to carry out the promise, gen- 
erally by voting him into a leading executive position; and this 
with the implied understanding that he is personally to direct and 
control the legislative, and at need the judicial functions, as well as 
exercise the executive functions of government, in achieving the 
desired end. 

That these reforms should work out in this manner is a natural 
and necessary consequence of the character and situation of that — 
numerous part of the electorate in whose behalf they are advocated, 
electors who are not in position and have not the fit capacity and 
experience to act effectively through indirect representative methods, 
in opposition to the economically organized special interests. Not i. 
being competent judges of what can and what cannot be accomplished 
by political agencies and action, in the way of a desired equalizing 
of economic conditions or status, they vote the matter into the hands 4 
of some one who claims he knows how to do it, and puts himself . 
forward as their professed champion and leader. Just as with the 
demagogues of old so with the demagogues of to-day—"“‘it is their 
guidance that the commons always follow.” 

I have likened the people's champion to the machine boss, 
in certain respects. But there is an important difference, and ~ , 
on which Mr. La Follette lays great stress. He has no machine; “zl 
he does not work in secret and carry on secret political hii, 4 
No, because it would be impossible to work that way with the _ 4 
of the electorate in which he gets mainly his support, the economic-— 
ally unorganized, largely dispersed, part of the population. It 
is necessary to make his appeal direct and personal to every man, 
as far as that is possible. He must make himself solid, not secretly 
with the few who have much wealth, but openly with the many of 
moderate, little or no wealth. And when things come to that 
pass, it is the getting the direct support of the many that puts the 
“man on horseback” in his position of absolute power. It is not © 
the head of an oligarchy of alleged special privilege, but the people’s © 
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avowed deliverer from such an oligarchy, who, when opportunity is 
ripe, is most ready and apt to put aside all legal restraints and exer- 
cise arbitrary personal rule. 

Julius Caesar was an eminent politician-statesman who had 
no machine. From his earliest career, he was ever ready with his 
fiery oratory to champion the cause of the Roman democracy; 
and, although a senator himself, he was in frequent conflict with the 
senatorial oligarchy. This road, for him, led to personal imperial 
autocracy. If we desire a short cut to the same end, I know of no 
better way than to push forward and extend these pseudo-democratic 
reforms until they have been adopted throughout our entire system. 

As I have said, the movement is a first step toward the estab- 
lishment of personal absolutism. It is to be considered as a first 
step only because the commission given the individual is only for 
a limited period of time. The second and fully-consummating step 

will be taken when the commission is made perpetual. 


> 5. American Democracy’s New Dilemma 


Naturally and necessarily some considerable period of time 
must intervene between the inauguration of the first step and the 
consummation of the last step in this revolution from true democracy 
to personal autocracy. And there is the clearest indication, as well 
as theoretical ground for prediction, that this interval will be marked 
by great instability and inefficiency of government. In this respect, 
as in others, there will simply be a repetition of what happened at 
a similar stage in their histories in the ancient declining democracies 
and republics. As we have seen, Aristotle noted as one important 
result of the substitution for government by law, of government by 
popular decrees procured by demagogues, “‘that the authority of 
all the officers of state is seriously impaired.” And Mommsen, 
writing of the closing period of the Roman Republic, of a time when 
demagogism so flourished that it “became quite a trade,” says: 
“Tf the Roman commonwealth has presented all the different func- 
tions and organizations more purely and normally than any other 
in ancient or modern times, it has also exhibited political disorgan- 
ization—anarchy—with an unenviable clearness.”’ 

It is no hasty or superficial conclusion to say that the “ progres- 
sive” reforms are inaugurating in this country to-day a similar 
period of political disorganization, at times and in some of its phases 
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te go to the point of anarchy. There are already the following 

clearly demonstrated reasons for this conclusion: 

(1) Those reforms greatly increase the number of different 
questions to be submitted to general vote, and by so much increase 
the opportunities for widespread corruption among the “people,” 
in whose name they are advocated. 

(2) They at the same time increase the proportionate time dur- 

> ing which the whole community is involved in political azitation 

- and contention, and also the tendency for the contests to become 
personal and impassioned; with the politically-demoralizing effect 
that class, partisan or personal allegiance is more regarded than 
respect for the law. 

(3) They subject the whole machinery of government, both 
as to the laws and the officials who administer them, to frequent 

and capricious changes which are inimical to efficient government. 

ni (4) Above all they tend to bar really capable men from public 
office, thus further working against efficient and therefore orderly 
government. 

: In this last-mentioned fact we have presented, on a national 
scale and in a somewhat different form, the same dilemma which 
has long been encountered on a local scale in the government of 
cities, namely, that under undemocratic conditions, but with univer- 
sal suffrage, the men that are most capable of grasping and dealing 
with the larger affairs of government are, by that fact, unfitted to 
secure office. By undemocratic conditions, I mean conditions where 
the majority of the electorate are incapable of independently grasping 


__ What have come to be the most important problems and policies of 


conservative government, and have their action determined by 
personal, including pecuniary, relations and influences. What those 
personal relations and influences are by which city bosses attain 
to and retain their positions is well known; as is also the fact that 
they are such as the highest type of citizen with statesmanlike 
abilities cannot enter into or practice. 

But just as, at an earlier time, the great problems of municipal 
government passed beyond the grasp of a majority of city voters 
_ so now the great problems of national government have passed 
_ beyond the grasp of a majority of the entire national electorate. 
Hence, with universal suffrage, the votes of the majority instead 
of being the expression of intelligent and independent opinion, have 
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come to be merely an expression of preference for the candidate 
or party that makes the most attractive and plausible promises to 
effect direct and speedy betterment of the voters’ condition; with- 
out knowing or considering whether or not those promises can be 
fulfilled. 

This opens the door to political office to the shallow and unscrup- 
ulous demagogue, who is unstinting in his flatteries of and promises to 
the ‘‘ people,’’ and shuts the door on the capable statesman who only 
promises such things as can be achieved; and it does so at a time 
when the government is most in need of the highest statesman- 
ship. 

There is no difficulty in understanding how this deleterious, 
tending to become disastrous, relation between the “ people”’ and the 
government has originated. 

As the country has advanced in its development, economic 
and political, great and powerful economic organizations and systems _ 
have developed, whose operations extend through many states or 
over the whole country, financial corporations and labor organiza- 
tions, whose powers are used for the advancement of special or class 
interests. This has not only made necessary at least a correspond- 
ing development and increase and extension of operations, of the 
national government, as a sovereign regulative and controlling 
power, but, as regards its other functions, through the up-building 
and administration of its great departments the government has 
itself become a greater and more complex corporation than any 
that has been formed privately for purely business purposes. 

Who has done the work of organizing these great corporations, 
economic and political? And who is operating them to-day? Not 
the whole people nor the “plain people,”’ but a select class of men 
of extraordinary natural ability and fitness, supplemented by suit- 
able training, for such work. And when there is talk of “restoring 
the government to the people,” if it means anything more than a false 
and hollow pretense, it means taking the operation of this vast cor- 
poration, the United States government, out of the hands of this 
select class of men of extraordinary ability of the needed kind, and 
putting it in the hands of the great mass of voters, a minority of them 
having at most only ordinary and inadequate ability, and the vast 
majority practically no ability at all, for such work. 

Nobody of any intelligence and judgment would think of oust- 
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A ing the officials and faculty of a great university and placing its 
we affairs in the hands of a body made up without discrimination from 
men of only common school education and no practical experience 
as educators. Nor would anyone think of taking the affairs of a great 
bank or other financial institution out of the hands of the select 
and trained men of great financial ability who run it, and turning 
over its management to a number of farmers, or of ‘working men.” 
_ The same statement may be made with respect to great manufac- 
turing, transportation, mercantile or other corporations, operating 
ans on an inter-state or national scale. The inevitable consequence of 
such a “revolution” in the management of any such non-political 
organization would be its complete paralysis and speedy destruc- 
tion. 


The “progressive’”” movement does not have immediately so 
great a damaging effect on government only because it does not do 
_ what it professes to do, that is, it does not accomplish the physical 
_ impossibility of putting the affairs of the still greater governmental 
_ corporation directly into the hands of a majority of the general elec- 
i torate. But the movement, so far as it succeeds, does the next thing 
(an 7 to this: it puts the great affairs of government into the hands of men 
ss who are pre-eminent as demagogues rather than as statesmen. That 
generally means either men whose ability to grasp the greater affairs 
_ of government only rises a little above the average low standard 
found in the general electorate, or men who have little or no scruples 
about employing flattery of the people and misrepresentation of 
geal issues in order to secure votes. In other words, it means putting 
the affairs of state in the hands of men who lack either the ability 
or the integrity of purpose to carry on good and orderly govern- 
‘ment. 

Against this result, the advocates of capable, stable and con- 
servative government have, under universal suffrage, no positive, 
permanent bar or remedy. No doubt failures on the part of mere 
demagogues to make good their promises will produce temporary 
reactions when needed constructive work can be accomplished by 
real statesmen. At such a time it will be the part of far-sighted 
wisdom and patriotic statesmanship not to rest on the fatuous notion 
that such a check to the movement marks the end of a mere popular 
craze; and to make every effort to mitigate the actual, remediable 
causes of popular discontent. 
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For one thing, the tariff should be as speedily as possible re- 
duced to a strictly revenue basis. With the country’s ports wide 
open to all the lowest-class laborers of Europe, the policy of using 
the tariff as an instrument for maintaining a high standard of living 
and character among wage-earners in this country is a mere poli- 

 tician’s pretense; its real effect being to increase the cost of living 
_ and therefore tend to reduce or “run out” the more independent, 
intelligent, but not wealthy, components of the population. 
4 Of still more importance is the need of laws providing for the 
imposition of direct taxes that will be just and equitable, under the 
- extreme inequality in the distribution of wealth that now exists. 
Special taxes should be levied in some manner on large accumula- 
tions of wealth, individual or corporate, not merely on the ground 
of ability to pay them, but on the more defensible ground that taxes 
_ should be proportional to the amount of protection received from 
the community and the state. 
% There are, however, the following weighty reasons for believ- 
ing that such reasonable reforms cannot permanently arrest this 
- movement tending to the complete breakdown of constitutional 
government: 
(1) As time goes on the disparity between the political capacity 
of the majority of the electorate and the problems of government 
to be dealt with will increase rather than decrease. 
' (2) Regarded solely from the point of view of their several 
_ degrees of radicalism, or antagonism to our existing system of con- 
_ stitutional government, there is no clear line of separation between 
“progressivism” and socialism; and none between socialism and 
some of the forms or aims of anarchism. 

(3) Demagogues, in their strife for the votes of the “people,” 

will constantly be impelled to shift and extend their grounds of 
_ attack on efficient and conservative government, so as to win sup- 
- porters from all orders of malcontents, even including the most 
extreme, with. correspondingly increasing peril to the existing 

system. 
But the end, finally, as heretofore, may be expected to come 
_ through an act of the “ people,”’ an act, however, of political suicide. 
_ The injury to all classes inevitably resulting from civil disorder 
presses hardest on the “common” and poorer masses of the popula- 
tion. And as a relief from this distress the “people” will at last 
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become deaf to the blandishments of the misleading demagogue, 
and, turning to the man who has given proof of the possession of 
that combination of military ability and statesmanship that are 
necessary to the putting down of class strife and the re-establish- 
ment of orderly government, will, by vote, put him permanently in 
a position of supreme power.’ 

? Doubtless, to many readers, who have long and implicitly held that modern popular enlight- 
enment may be relied upon to insure the perpetuity of modern popular political institutions, it 
will appear that the conclusions and predictions arrived at in this article are more positive and 
unqualified than the argument as presented warrants. For a more comprehensive and funda- 
mental treatment of the whole question of the world’s prospective political future, the writer 
must refer such readers to his lately-published book, ‘‘From Freedom to Despotism: a Rational 
Prediction and Forewarning,” in which are succinctly given the main results of twenty years’ 
close study of the economic, biological and political causes which determine forms of government 
and social and political revolutions, 
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ACTUAL STATE LEGISLATION 


By Joun A. Lapp, 

Legislative Reference Librarian, Indiana State Library. 
In outlining the work of state legislatures it is useful first to set 
forth their status in our dual system of government and to determine 

as nearly as possible in a general way the limits of their powers. 
There are two legal limitations on the power of a state legis- 
lature: the federal constitution and the constitution of the state. 
These prohibit the legislature from doing certain things both directly 
and by implication and the latter in most states outlines the manner 
of procedure in doing its work, departure from which is fatal to the 
validity of legislative enactments. In its beginning the federal con- 
stitution accomplished a division of powers between the state and 
federal governments. Those powers of legislation which it was 
deemed should be exercised uniformly throughout the country were 
placed in the hands of congress and the rest were reserved to the 
states. Concerning the classification of these powers, Mr. Justice 
Swayne said:! ‘‘In the complex system of polity which prevails in 
this country the powers of government may be divided into four 
classes: Those which belong exclusively to the states; those which 
belong to the national government; those which may be exercised 
concurrently and independently by both; and those which may be 
exercised by the states but only until congress shall see fit to act 
upon the subject.’”’ Eliminating the powers in this classification 
which belong exclusively to congress, which are comparatively few, 
we find remaining to the states all the subjects of legislation affecting 
the everyday relations of men, the maintenance of law and order, 
nearly the whole field of civil and criminal jurisprudence, the organi- 
zation and control of all grades of municipal government, the manage- 
ment of highways and schools, the control of public utilities and the 
general regulation of business in its many phases. Add to these the 
powers which may be exercised concurrently with congress and to 
these, the powers which may be exercised ali the states until the 

1 Ex parte, McNeil, 13 Wall. (U. S.) 236. 
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federal government pre-empts the field and we get an idea of the ~ 
vastness of the scope of state legislation. 

The second limitation, the constitution of the state, is of a two- 
fold nature; first the prohibition or limitation of certain kinds of — 


legislation; second, the formulation of procedure to be followed in — 


enacting laws. Nearly every state constitution has a bill of rights 
which protects in general terms certain fundamental rights. These 
serve as checks against any arbitrary action by the legislature as 
well as by executive or administrative officers. Many provisions of 
constitutions are merely legislative enactments, superior to the 
action of legislatures. Again, many state constitutions permit J 
certain things to be done but only in ways fixed by the constitution. 
Lastly, the distrust of legislatures has hedged their work about with 
the most careful provisions designed to prevent haste and jobbery. 
The procedure in enacting laws in most states is outlined even to 
minor details, and the courts, more or less rigidly, hold legislation 
strictly to the test that it has been enacted in conformity with the 
constitutional provisions. 

It will be observed from these restrictions that the task to make 
a state law conform to the requirements of a valid and effective enact- 
ment is a difficult one. The mere framing of a law to express exact 
intent is difficult enough, requiring as it does the most far-sighted 
view of its effect on existing laws and a precision of expression which 
admits of no question of its meaning; but when to these are added 


the further requirements that every law must conform to the specific © 


and general provisions of two constitutions, as determined through 
long lines of decisions, the complexity of the problem is intensified. 


The Legislatures and Legislators 


The second matter to be considered is the make-up of the legis- 
lative bodies and the equipment of the members and their assistants | 
for the task. 

In every state the legislature consists of two houses, the senate ~ 
and house of representatives or assembly or house of delegates, as 
the lower chamber is called in some states. These bodies are chosen 
in all states directly by the people but from different-sized constit- 
uencies and differ only in that the senate is usually elected from a 
larger district, for a longer term, and in many states not all of the 
members are elected at a time, thus making it a continuous_body 
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with a part of its members holding over from the former session. 
The tenure of office in a majority of states is two years for representa- 
tives and four years for senators. States having annual sessions 
usually elect for one year and two years respectively. There is a 


small proportion of re-elections. In the last two legislatures of In- ie 4 


diana, three-fourths of the members of the house and of the newly- 
elected senators were new men. This proportion of new men will 
be found in most of the states to be approximately the same. The 
qualifications of the members vary widely. In general it may be 
said that few great statesmen.adorn the ranks in any state while 
the great majority are men of average intelligence and experience. 


Many of the members have been successful business or professional = 
men in local communities, but with no large experience. There are a 


very few elected in any state who have state-wide visions and are 
free from narrow provincialisms. Taking them by vocations, we — 
find about the following as shown in four selected states in which | 


biographical dataareobtainable. The Indiana senate of 1911, out of — - 


fifty members, had twenty-five lawyers, five merchants or other 
dealers, five farmers, two editors, five physicians, and three manu- 


facturers. The house of representatives that same year, out of 


one hundred members had twenty-four lawyers, twenty-five farmers, 
thirteen merchants and other dealers, six physicians, three artisans, 
five manufacturers, three teachers and the rest miscellaneous. New 
York in 1912 had in the senate of fifty-one members, twenty-six 
lawyers, four manufacturers, three merchants or dealers, three farm- | 
ers, three bankers, three real estate dealers, two contractors and one 
engaged in shipping. The assembly of 1912 in New York with one 
hundred and fifty members was composed of sixty-two lawyers, 
forty-one business men, thirteen farmers, nine professional men 
(other than lawyers) and twenty-five of miscellaneous occupations. 
The Michigan manual shows the legislature of that state to have 
been made up in 1911, of forty-five farmers, thirty-five lawyers, 
thirty-six engaged in various kinds of business and manufacturing, 
three professional men and thirteen of miscellaneous occupations. 
In Vermont in 1910 we find in the legislature one hundred and forty- 
six farmers, seventy-one business men, twenty professional men, 
thirteen lawyers and twenty-six of miscellaneous occupations. As 
a rule, in most states the lawyers predominate. Next come farmers, 
business and professional men in the order named. The average 
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legislature may be said to represent pretty nearly every class of 
citizens having a distinct interest in legislation. This does not 
happen in any conscious attempt to have class reprgsentation, but 
rather from the exigencies of politics. 
Viewing the intricate problems of legislation on the one hand 
and the qualifications of the representatives selected to solve them 
on the other, we find the key to the failure of state legislatures. 
Few of the representatives are legislative experts. Scarcely any, not 
excepting the lawyers, are able to properly frame a bill either in its 
technical wording or its legal setting. Their preparation for their 
task is exceedingly meager. ‘Indeed, it is perfectly amazing,” 
said Blackstone, speaking of the English parliament, “that there 
should be no other state of life, no other occupation, art or science, 
in which some method of instruction is not looked upon as requisite, 
except only the science of legislation, the noblest and most difficult 
of any. Apprenticeships are held necessary to almost every art, 
commercial or mechanical; a long course of reading and study must 
form the divine, the physician and the practical professor of the 
laws; but every man of superior fortune thinks himself born a legis- 
lator. . . . The mischiefs that have arisen to the public from 
inconsiderate alterations in our laws are too obvious to be called 
in question, and how far they have been owing to the defective edu- 
cation of our senators, is a point well worthy the public attention.”’ 
The lack of qualification for careful work, which is as true to-day 
as when Blackstone wrote, would be largely offset if the legislators 
were willing to supply their deficiencies by the employment of legis- 
lative experts. This, however, they have failed to do except in a 
few states and to a limited extent. Such experts would be the ser- 
vants of the legislators to do their will in a legal way. They would 
perform none of the legitimate legislative functions. They would be 
merely to the legislature what the counsel or the engineer is to the 
corporation manager. They would perform the detail work, leaving 
the legislator free to do the larger work of formulating and deter- 


mining general policies. » 
The Source of Legislation 


All laws are enacted by bills prepared in proper form, presented 
to the legislature, passed according to prescribed rules laid down by 
the constitution and the legislative bodies and at last, in the enrolled 
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form, signed by the governor and thereby ushered into the statute — 
book. 

Bills are the outgrowth of ideas. ‘‘We need a law on this sub- | 
ject,”” is a common expression, and forthwith the legislator proceeds A 
to introduce one, either on his own volition or at the instance of 
another. 


Bills come to the legislature from many sources. First: The oe 


legislator himself is anxious to make a record. He has perhaps been 
elected as an advocate of certain measures and is compelled to attempt 
to ‘‘make good.”” Many people judge his career by the number and 
titles of bills bearing his name, and many legislators cast about for 
ideas to formulate into legislative bills. There is a scramble, too, 
to be the author of bills on important subjects, the party platform 
measures or some popular enactments, in the hope that their bill 


will be the one reported and passed into law. Each state has often © - 
perpetuated otherwise obscure names through association with cer- _ 


tain popular laws. Second: Constituents of the members demand 


certain things for themselves or for the public good, and their bills ae 


must be presented for the sake of courtesy. These constitute a 
large part of the bills introduced. Some are prepared and handed 
to the legislator, others are merely suggested to him and he is expected 
to frame and introduce them and secure their passage. Third: 
Another source of bills is from organizations of a public nature, 


which seek the reform of the law in some field. Reform associa- — 


tions, charitable and philanthropic societies, bar associations, medical 


societies, and others frequently seek new laws or modifications of | a 
old ones, not to say anything of scores of temporary organizations _ 


formed to secure certain measures. Fourth: An important source 
of bills is from private interests, corporations and individuals seeking =. 

privileges or the ratification of privileges already obtained, or seeking 
legitimately to obtain advantages of organizations, power and oppor- — 
tunity. Frequently these are “‘gum shoe’’ measures which myste- 


riously advance from the committees and on the calendar without . 


anyone knowing their real purpose or their real sponsors. Fifth: 
From the standpoint of efficient legislation there is no more hopeful 
sign than the increased activity of the administrative officers in 


formulating the laws needed for their departments. While this | 


method has been in use for many years, its practical application has 
been more striking since the creation of the newer boards and com- — 
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missions effecting the control of business. The Indiana Railroad 
Commission in 1911, for example, proposed and secured the passage 
of more than a score of laws on matters affecting the railroads where 
their experience had shown the laws to be weak. President Taft 
has followed this method during his term and each department has 
framed needed legislation and the bills have been known as adminis- e 
tration bills. Commissioners of insurance, banking, factory inspec- 
tion, public utilities, boards of charities, health and prisons, are giving _ 
more attention to law making, and out of their first hand experience “7 
are formulating effective measures. Sixth: The last source of bills ; 
to be here considered is that of special commissions or committees — 
appointed under authority of the legislature to conduct investiga-— 
tions into specific subjects and report their conclusions with drafts 
of bills. These commissions usually work through the interim 
between sessions with the aid of expert assistants gathering data 
upon which to determine the need and the method of new legislation. - 
They hear witnesses, observe conditions, weigh the situation and 
report their conclusions in definite form to the legislature. When — 
well done, the work of these commissions establishes the basis of — 
laws which should be fundamentally sound. The use of this method — 
is increasing and the list of subjects each year gives a good insight — 
into the trend of legislation. In some states the reports are ignored — 
but not so in the majority of states and less so for each succeeding 
year. Even where the results are ignored in the home state the work — 
of such commissions is certain to have an effect elsewhere. 


Procedure 


It would be an endless task to point out in detail the procedure | 
in passing a bill through the legislature. The details vary widely © 
in the states, but there are some essential parts upon which the — 
whole process hinges which are found alike in nearly all of the states. _ 

In all states the committee system prevails and every bill except _ { 


emergency measures and those considered under suspension of the | 
rules, is referred to a committee. Usually this committee is the one | 
having the general subject of the bill in charge, but bills may be 
referred to other committees having no connection with the subject. 
Sometimes this is done at the request of the introducer who seeks 4 
a favorable committee and sometimes by the speaker who seeks to 
give it either a favorable or unfavorable committee according to his = *, 
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prejudices or the demands of the party or controlling machine. 
some states the power of reference is absolute in the speaker; 
others one or more members must be heard in a demand for a 
ence to a certain committee. In others the rules require that it be 
submitted to the committee dealing with the general subject. 

Once in the hands of the committee the bill may, in most states, - 
be arbitrarily held or reported according to the committee’s widen, 
A few states require all bills to be reported back to the main body 
either favorably or unfavorably. It always is in the power of the 
house to demand that a bill be reported to it, but in practice where — 
they are not required to be reported they are held by the com- 
mittee at pleasure. In fact the chairman may be an autocrat in i an 
refusing to call his committee together or submit the bill to them. sie 
It is a not infrequent case in many states to have bills held and de- 
feated by the will of the chairman alone. He oftentimes is appointed ye ee 
to the chairmanship for that specific purpose. Or again in the slip- _ AN p = 
shod methods prevailing in most legislative bodies, the chairman =| : 
may purposely lose the copy of the bill which is the only official copy _ 
and thus delay it until a new one is introduced, when the process 7 
may be repeated. Such occurrences are common, especially in those 
states which do not print their bills on introduction—an indefensible 
condition which still prevails in a few states. 

The procedure of a committee in considering a bill is properly 
a judicial function. The committee sits in judgment on the bill 
in the light of the arguments presented. After hearing the evidence aa et =~ 
and weighing its significance the committee is supposed to decide bi Be 
on its merits. As a matter of practice, however, hearings on the ; 
more important bills assume the nature of a partisan trial, with the . na 
majority members of the committee playing the réle of prosecutor, a 
judge and jury. 

On questions of no immediate concern politically, to the major-— 

‘, the committee is not always able to act judicially because the 
is so often almost ex parte, with one side having a pre- 
ponderance of legal talent to sway the committee. The writer 
recalls an instance where the representatives of a special interest 
appeared before a committee composed almost entirely of farmers, 
and against the lone voice of a farmer representative who was 
advocating a certain bill, declared, one after another, that it was =, 
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tical law had once been on the statute books of the state and had 
been upheld in every particular by the supreme court of the state — 
and of the United States. The people are not heard by a public | 
defender except as some individual may interest himself for the pub- — 
lic, and the judicial argument goes to the other side by default. 

Another weakness from the public point of view is the lack of 
regulated procedure by the committees. Notice is not given to all © 
interested parties; hearings are of the “snap” variety, no one but 
professional lobbyists knowing the time and place in advance; the 
proceedings are not generally reported and the public knows only 
meagerly who appeared and what they said; the votes of the mem- 
bers are not recorded and there is no public knowledge of how they vote 
except as they file dissenting opinions or openly express their views. 

To offset these latter evils seems simple. Wisconsin has done 
it as described by a recent writer.? 

“In order that all parties interested in legislation may be heard, 
the hearings of the committee are by rule scheduled in advance and 
a weekly cumulative bulletin is issued showing the exact status of 
each bill and its history up to the time of publication. This system 
of notification is not yet perfect, but at least the business man or 
citizen interested in certain legislation receives some warnings of 
hearings upon it. There is no secrecy in connection with these 
committees. They are compelled to report out each bill with a 
recommendation together with a record of the ayes and noes of each 
committee hearing. Committees are all powerful in an American 
legislature. The roll call on a bill before the house does not always 
tell the story of its oppositions or amendment in committee.”’ 

This rule, the first of its kind, will inevitably make committee 
procedure more orderly and the committee members more respon- 
sible. It insures greater care in examination of bills inside and out- 
side the committee. Most states long ago placed the responsibility 
squarely on the shoulders of the legislator when he votes on the 
final passage of a bill. This rule puts it squarely on him when the 
more important process of committee work is on. 


The Power of the Presiding Officer 


The lieutenant governor is by the constitutions of nearly all 
of the states the presiding officer in the senate. In some states he 


$ 2? McCarthy, The Wisconsin Idea, p. 199. 
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appoints the committees, but since he is sometimes of a different 
party from the majority of the senate, he is often robbed of this 
power. 

The speaker of the house is elected by the members, which 
results under the party system in a mere ratification of the caucus 
choice of the party in power. He appoints all committees and desig- 
nates the chairmen. The power of the speaker and, in some cases, — 
of the president of the senate, aside from his personal influence which _ 
is usually great, consists in his right to appoint the committees, and 
refer bills and in his potential power in parliamentary procedure. 
The president of the senate not being a member of the body, and in 
many cases not even a party leader, is far less powerful than the 
speaker. 

The first great struggle in a legislature is over the selection of 
committees. All forces seeking to pass or prevent legislation, center 
their efforts on getting committees favorable to their wishes. Sinister 
interests seek secretly to fix certain committees so as to be prepared 
for emergencies. Individual members are out after preferment for 
personal reasons, and sometimes the price paid by the successful 
candidates for speaker is his promise to appoint close rivals to im- 
portant committee chairmanships. Men often become candidates 
for speaker in order to be in a vantage position to trade their influence 
for a committee chairmanship. In states like New York and others 
which have a committee on rules, or a “‘steering committee,’’ the 
speaker’s power is much larger because these committees which are 
close to the speaker have complete control during the rush of the 
closing days of the session and nothing can get through without 
their approval to bring it up. Since the larger part of legislation 
is done in the closing days these committees have greater influence 
than their short life would indicate. The speaker can, if he wishes, 
hand down only such measures as he desires, and there is no power 
short of parliamentary revolution to compel any bill to be handed 
down. 

The speaker’s authority on the reference of bills gives him 
another instrument of power, not so absolute, however, as his power 
over the disposition of bills when they are reported back by the 
committee. In the reference of bills he must be guided somewhat 
by the wishes of the members, although theoretically he could 
arbitrarily send a bill to a certain committee over protests. In 
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practice for the mass of legislation he refers a bill to the committee 
having to do with its subject matter. (ye 

But when a bill is reported back from the committee he may _ 
hand it down at once or hold it indefinitely. He may hand it down | 
when his opponents are not looking for it and when his friends are 
alert. He may simply “pigeonhole”’ it and there is no power to com- | 
pel him to produce it. Public opinion would of course rule him 
somewhat but public opinion as now organized does not play a part 
on more than the merest fraction of the bills. : 

The last power mentioned is in the speaker’s parliamentary — 
control. He may recognize whomsoever he pleases to make a motion __ 
or a speech. He may have an acute sense of hearing for all motions 
favorable to his purpose and be entirely deaf to others. He may — 
declare motions carried or defeated and arbitrarily refuse to enter- 
tain protests. In the hands of a forceful man bent on certain ends, 
the speakership is a source of tremendous power. 

It does not happen in many states, however, that this power 4 
is used to anywhere near its possibilities. The terms of service in 
state legislatures are so brief that no man becomes sufficiently power- i - 
ful to be able to dominate a legislature. There are few men of _ 
dominating personalities, or great organizing power in the assemblies | 
and the individual power which comes by long service, as in the 
United States house of representatives, is only rarely found in state 
legislatures. In some states, notably New York and Illinois, the , ? 
speaker’s powers are arbitrarily used and the speaker is compara- . 
tively more powerful under present rules than the speaker of the _ 
United States house of representatives. Not infrequently there 
are crude evidences of attempts at arbitrary power in different states, 
but as a general rule the speaker is either a tool in the hands of the 
party boss or organization or he is not strong enough or willing to 
make the power felt which he potentially possesses. 


methods of conducting business. But it was soon evident that the — x 
process unrestrained was susceptible to clever frauds and damaging __ 
errors. As a result the pendulum swung to the far extreme in the _—_ 
attempt to throw safeguards around the process of law making, al ' 


thereby hobbling the legislatures at every turn. Some of these 7 
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Attempted Safeguards Against Hasty and Corrupt Legislation 
| a, The first constitutions left the legislatures untrammeled in their 


“‘hobbles”’ have proven effective but most are mere admonitions to 
an unheeding body; some work to the advantage of good law making 
and others have at times brought a contrary result. 


Limitations of Sessions.—All but six states’ limit the sessions to — 
a biennial or a quadrennial period.‘ All but sixteen states placea _ 


limit on the length of sessions. This limit varies from forty days in 


Wyoming to ninety days in Maryland and Minnesota. In many ioe 


states this period has remained fixed for years. This very fact 
announces the absurdity of the present limitations. If sixty days 


were not too many for a state in 1850 what can we say of the num- , 


ber needed in 1912? The business of legislatures has grown enor- 
mously in the last few decades. A glance at the session laws reveals 
everywhere the enormous increase of the number of laws passed, 
while the increase in the number of bills considered is even a more 


striking illustration of the growth of legislation. The limitation of Beat 


the session to a biennial period with power in the governor to call 
a special session is, the writer believes, desirable. There is good 


evidence to show that special sessions are most prolific of good legis- | 


lation especially in those states where the governor may designate 


the matters to be considered. With the special session to meet © 


emergencies there seems to be no good reason for a regular session 
more than once in two years. 
Local and Special Acts.—Restrictions have been placed on all 


but a small number of states against special and local acts and acts — 


of a private nature. Such acts had become a source of corruption, 


and embarrassed the legislature with a mass of detail work for which __ 


they were not fitted. They were a source of logrolling and jobbery, 
because each member had a direct personal interest in them for his 
locality or for his constituents. Not all such acts are prohibited, 
and in many states such bills are required merely to take a different 
course. Thus nine states® require a notice of intent to introduce 
such a bill to be posted in the locality affected a certain time prior 
to introduction. An unforeseen result of the prohibition of local 
and special acts is the passage of such acts under general titles which 
effectually conceal their real intent. Fortunately the courts do not 


look with favor upon this kind of legislation unless the classifications ‘ ; 


? New York, Massachusetts, Rhode Island, New Jersey, South Carolina, Georgia. 
‘ Mississippi and Alabama have a session once in four years. 


’ Arkansas, Georgia, Louisiana, Missouri, North Carolina, Oklahoma, Pennsylvania, ‘Texas 
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upon which they are based are reasonable and based upon substantial 
differences. It has, nevertheless, promoted much vicious legislation 
and introduced great uncertainty and ambiguity into the statutes. 

Reading of Bills.—Most states require the reading of bills at 
length three times or on three separate days. This is supposed to 
insure consideration, and it does have the effect of holding a bill 
for at least three days. In spite of the rule, however, bills are 
scarcely ever read at length, and the reading that is had is scarcely — 
ever attended to by the members. A show of reading is made and — 
it is entered on the journal that the bill was read a first, second or — 
third time. The journals are accepted by the courts as the proof | 
in such cases. Some states wisely provide that all bills must be 
presented in their final form and be in the hands of the members 
before they vote. Others require that the bills be printed in their 
enrolled form before they are signed by the governor. This is a 
wise safeguard to prevent the errors which are sometimes corruptly, 
sometimes inadvertently, placed in the final form. Every state has _ 
its examples of laws rendered useless or vicious by the change of 
single words in the enrolled bills. Many of these are a result of the — 
system of enrolling bills. When states abolish the indefensible prac- 
tice of having bills written out at length in handwriting and adopt 
the modern use of the typewriter and the printing press many of 
the worst evils of legislation will vanish. 

Titles of Bills —Among the more important requirements in state _ 
constitutions is the requirement that a bill shall have but one sub- 
ject and that shall be expressed in the title. No question is raised 
so often in court as this one: Does the law have more than one sub- 
ject and is that expressed in the title? Whenever no other ground 
of attack appears this one is always trumped up. The purpose of 
the provision was twofold: “The passage of an act under a false 
and delusive title which did not indicate the subject matter contained 
in the act; a trick by which the members of the legislature had been 
deceived into the support of measures in ignorance of their true char- 
acter. Secondly, the combining together in one act of two or more 
subjects having no relation to each other, a method by which members 
in order to secure such legislation as they wished were often con- 
strained to support and pass other measures obnoxious to them and 
having no intrinsic merit.’ This salutary rule has successfully pre- 
vented in the states one of the worst evils which has beset congress, 
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namely, the attachment of riders to necessary measures. The rule 
has its dark side, however, in the scores of laws which have fallen 
for no other reason than a technical defect in title, affecting in no 
way the merits of the law. Through fear of not getting the sub- 
ject into the title legislators have gone to the ridiculous extreme of 
practically making the title a table of contents of the bill and then, 
like the pagan who set up an altar to the unknown gods, they add, 
‘And all matters properly connected therewith,” or sometimes they 
add, ‘‘ And for other purposes” thus exposing the plurality of the 
subject. 

Limitations on Introduction of Bills —Another limitation is 


attempted in several states requiring that no bills be introduced ra 


after a certain period or, as in Tennessee, that the session be divided 


into two parts with a recess between the first part for introduction _ 


and discussion of bills and the second part for their final considera- 
tion and passage. On its face this looks plausible and effective but 
in practice it does not furnish the expected advantages. Its effi- 
ciency is destroyed by the power of amending bills which must 
always exist close up to the time of passage. There is no practi- 
cable way of preventing the amending process from making a com- 
plete revision of the bill. Thus the safeguard is gone. It is not 
practicable to prevent the introduction of dummy bills to be after- 
wards used to build upon. When the limit for introduction is 
reached, members, thinking they may have use for some kind of 


a bill later, introduce any sort of a bill at hand. The process is eek: 


described by Judge Cooley: “A member who thinks he may have © 
occasion for the introduction of a new bill after the constitutional 
limit has expired, takes care to introduce sham bills in due season 
which he can use as stocks to graft upon and which he uses irrespec- 
tive of their character or contents. The sham bill is perhaps a bill | 
to incorporate the city of Siam. One of the member’s constituents 
applies to him for legislative permission to build a dam across the 
White Cat river. The bill to incorporate the city of Siam has all 
after the enacting clause stricken out and it is made to provide as 
its sole object that John Doe can construct a dam across White © 
Cat river. With this title and in this form it is passed; but the 


house then considerately amends the title to conform with the pur- _ 


pose of the bill, and the law is passed and the constitution at the 
same time saved.” 
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Governor's Veto.—The last check upon the legislature to be 
mentioned, and the one most effective if used, is the governor’s veto. 
Originally designed as a protective power to the executive to prevent 
the usurpation of his functions by an unfriendly legislature, this 
power has been extended by usage and direct enactment to make 
the governor a part of the legislative machinery. The governor of _ 
every state except North Carolina has the veto power. In no case 
is this power absolute, however, for the measure may be passed _ 
over the veto by a vote ranging from a bare majority of members 
present of each house in Connecticut to two-thirds of the elected 
members in each house, in fourteen states. In thirty-one states — 
the governor may veto items in appropriation bills and in several 
he may veto bills in part. The use of the veto power varies from 
extreme timidity on the part of the governors to extreme boldness. 
In some states the power is scarcely exercised; in others the governor 
sifts carefully every bit of legislation presented to him and vetoes 
on grounds of constitutionality, policy, technicalities, defects and 
lastly to keep appropriations within the income of the state. Gov- 
ernor McGovern of Wisconsin, at the session of 1911, called in the 
revisor of the statutes and other skilled lawyers and had every bill 
examined with reference to its form, its place in existing statutes | 
and its effect on existing law, before he signed it. Defective bills _ 
were returned for correction. In Illinois for a number of years 
Governor Deneen has submitted every bill to the attorney-general me - 
to be examined as to its constitutionality. The governors of Penn- il 
sylvania, New York, Massachusetts, New Jersey and North Dakota | 
have exercised the veto power freely. In New York the governor — 
is compelled to weed out a large mass of undigested, defective bills 
thrown on his desk after adjournment, and the same is true in a _ 
measure of other states. While resulting in great good in prevent- _ 
ing defective legislation the veto power has lessened the responsibility _ 
of the legislature. They put the measures up to the governor and _ 
shift the responsibility to him just as in many cases they have | 


shifted the final determination to the people. 


The foregoing discussion of the powers of legislatures, the per- _ 

sonnel of the bodies, the limitations under which legislation is en- _ 
acted and methods which have been devised as safeguards, would — 

be inadequately done if it did not point a way out. 
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roduct without agreeing with the statement of Mill concerning law- 
making in England that “the utter unfitness of our legislative 
machinery for its purpose is making itself practically felt every year 
more and more,” and again, when he said, “the incongruity of such 
a mode of legislating would strike all minds were it not that our 
laws are already as to form and construction such a chaos that 
the confusion and contradictions seem incapable of being made 
greater by any addition to the mass.”’ Mill might have been writing 
in the twentieth century and of our own states so truly do his words 
fit the conditions now existing. 

That there is a way out, the example of Great Britain proves. 
Mill’s strictures would not now apply there. Parliament is perform- 
ing well the proper function of legislation which is to control govern- 
ment and not administer it. The same might be said, in a measure, 
of Canada and the Canadian provinces. 

Lawmaking must continue to be an increasingly difficult pro- 
cess requiring special genius in the preparation of the laws and wise 
discretion in enacting them. The limitations placed by the consti- 
tutions render this far more necessary in this country than elsewhere. 
To the difficulties of framing laws which are always great, are added 
the even greater difficulties of making them conform to constitutional 
limitations, methods and forms. The state legislatures are totally 
unfit as now organized to properly do this complicated work. 

And yet they have the potential power to do it well if they 
assume only the proper functions of a representative body. To 
bring this about requires a recasting of the constitutional limitations 
and the methods of procedure. 

1. The limitations on the length of sessions should be abolished 
or at least the time greatly extended. 

2. The prohibitions against local and special acts except private 
acts should be abolished and in their stead a special procedure should 
be instituted by which notice should be given of such bills in advance; 
their purpose fully set out and the expense borne by the locality or 
special interest involved. 

3. Requirements regarding titles should be less rigid and courts 
forbidden to declare laws unconstitutional because of defective titles 
unless it is evident that the title is misleading and calculated to 
conceal the purpose of the act. 


: No one can investigate the state legislative machinery and its _ ie a 
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4. Committee proceedings should be recorded. Every man 
should be placed on record. Committee meetings should be adver- 
tised in advance, and due notice sent to every person desiring it. 
Every bill should be printed and copies sent to any person desiring 
them on payment of a nominal fee. Every bill should be reported 


having the best legal talent in their employ to which every bill should 


adjournment. 
5. There should be a commission or a committee on a 


be referred before it is placed on the calendar in either house, in ) 
order that it may be properly framed. Every bill should again be | 
referred to the commission when it is enrolled and ready for the © 
signature of the speaker and president of the senate, and oppor- | 
tunity given for the correction of technical defects. 
6. There should be a permanent commissioner to revise the 

laws. His whole work should be to bring the laws into a consistent _ 
code, to remove ambiguities and defects and when they are removed, “a: 


to keep them consistent by having all bills affecting the revised parts, 


When started this should be merged with the committee on revision — 
described above. 

7. Legislative reference departments or research bureaus should. 
be created and the widest possible investigations should be made on 
pronosed legislation in advance of any action thereon. 
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DIRECT LEGISLATION AND THE RECALL! 


By Henry Jones Forp, 

Professor of Politics, Princeton University. 


‘This subject happens to be a burning issue of the times. So 
it may be well to say that, as students of political institutions, our 
attitude cannot be that of agitators or propagandists or even that of 
reformers. Our business is to consider political phenomena with 
the serene, impartial attitude of a naturalist contemplating the 
fauna and flora of a country. We must maintain the standpoint 
of scientific observation. Our object is to ascertain the truth; not 
to consider what particular cause may be either hindered or promoted. 

At the beginning of our examination I think there is one point 
we should bear in mind, which is that we may not expect to discover 
the causes of great popular upheavals by a rationalistic examina- 
tion of political projects. People are not discontented because they 
are theorizing; they are theorizing because they are discontented. 
We must always look into social conditions to find the sources of 
these movements. The reason is the servant of the will. We 
employ logic to defend a position we are impelled to take by cir- 
cumstances. If we want to understand the causes of these move- 
ments now going on in this country in favor of new institutional 
forms, we must realize that we cannot do so by deductive reasoning 
starting with an abstract consideration of those forms. We must 
go back of them to the conditions that have suggested such proposals. 

We have to do with a situation whose unsatisfactory character 
was recognized by the fathers themselves—by the framers of the 
constitution—but which they were unable to reach in their time. 
They were all opportunists—they had to be. They made such an 
application of means to ends as the opportunities of their time 
afforded. Nothing would have surprised the fathers more than the 
claims now sometimes made that the constitution should be con- 
sidered as a perfect and complete embodiment of political wisdom, 
a settled and unchangeable scheme of governmental authority. It 
is a fact—which we soon discover when we go into original docu- 

* a 1An address delivered at the University of Pennsylvania, March 7, 1912. 
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ments—that the American state was corrupt and incapable from 
the very start, and it was just because of the delinquency of state | 
authority that the movement toward building up national author- _ 
ity, which is the extraordinary characteristic of our constitutional 
development, has operated so strongly throughout our history. All 
through the writings of the framers of our national constitution you 
will find anxious comments on the failure of state authority, the — 
inability of the state to furnish satisfactory institutions, its want of _ 
capacity to discharge the primary functions of government. 
instance, Mercer, of Maryland, a member of the constitutional 
convention, said that the great duty was to protect the people © 


them throughout the United States.’’ Alexander Hamilton was in 
favor of having the President appoint the state governors, which 
would have put the states in about the same situation as the crown © 
colonies of the colonial period. James Madison was in favor of | : 
giving the national government a veto power over every act of the - 
state governments, which would put the states in the situation of the © 
charter colonies. But this scheme of bringing back the states into | 
subordination to authority had to be greatly modified—to a large 
extent abandoned in some of its features—because the small states 
could not be induced to agree to any arrangements that would subordi- 
nate them to the large states. Hence it was by a series of compro- 
mises that the constitution took the shape in which it appeared. 
James Madison was so chagrined over his failure to reform the states 
that he could not refrain from referring to it even when he was _ 
writing the series of newspaper articles addressed to the people of 
New York, now included in the volume known as the Federalist. 
He said: ‘‘The people will never be satisfied till some remedy be | 

applied to the vicissitudes and uncertainties which characterize the r : 
state administrations.” And Jefferson himself, whose name is gen- _ ai 
erally associated with the championship of state rights, in a letter 
to Madison under date of December 20, 1787, remarked: “The 
instability of our laws is really an immense evil. I think it would © 
be well to provide in our constitution that there shall always bea 
twelve-month between the engrossing a bill and the passing it.”’ 

Thus it appears that the popular upheaval that is going on 
to-day is no new tendency, no sudden thing, as some people seem 
to think. It is the continuance of a struggle that has been going 
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on ever since this country became an independent nation, to bring | 
political institutions into harmony with the needs of the people. 
In their efforts to improve their institutions, in their search for 
a remedy for the evils of state administration, the American people 
from 1776 to 1909, produced 127 distinct state constitutions. bs 
We have no official record to which we can refer to find what num- 
ber of constitutional amendments have been introduced in the 
states, so I am not aware of any exact statement of the consti- 
tutional amendments that have been brought forward in this — 
country, but in the decade from 1894 to 1904, 381 amendments — 
were proposed, of which 217 were adopted. Hence it would be | 

a great mistake to think that anything like a settled form has ) K 
ever been reached in our state constitutions. There has been a 
continual process of experimentation, and results have never yet 
been satisfactory. I looked with a great deal of interest at the — 
latest edition of Ambassador Bryce’s ‘ 

to notice whether or not he had modified the judgments that he 
expressed in the first edition some twenty years ago. Mr. Bryce 
is a very friendly and sympathetic critic; he is a genuine admirer 
of the American people; but he uses such terms, when he speaks 
of New York politics—and of Pennsylvania politics also, I regret to_ 
say—as ‘‘stygian pool,” ‘‘a witches’ sabbath of jobbing, thieving 
and prostitution of legislative power.’’ He repeats these expressions 


dupes 
in the last edition of his ‘‘ American Commonwealth,” and he goes 
on to aay that there has been no marked improvement in the situa- 


tion, ‘the factors for good and evil having not greatly changed.” 
It would hardly be reasonable to expect that the people would ke 
be satisfied with an organization of public authority having such 
characteristics. I do not think our standards are particularly 
high. We should be satisfied with fairly decent government; 
have never had efficient government and do not really know what — 
it means. In looking over the consular reports, I noticed in the _ 
issue of November 10, 1910, an article relating to government 
enterprises in Saxony. Saxony is a small country compared with © 
most of our states. It is about one-seventh the area of Ohio, and 
has about the same population. It appears from this report that 
in the fiscal year 1910-11, property owned by the state, and public _ 
business carried on by the state—forests, mines, factories, state — 
railroads, and so on—yielded receipts aggregating $58,734,323. 
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The expenditures amounted to $45,266,542, and the net receipts— _ 
profit from public business apart from taxation—amounted to 
$13,467,781. The gross receipts of Ohio in 1906 were a little over > 


natural resources. aa 


I mention the case of Saxony, not because it is peculiar, but 


because it is typical of what business competency in public affairs _ 
ought to be. It has an organization of public authority which — 


produces business efficiency, whereas we have not yet been able to 


develop an organization of public authority in our states which _ 
can behave in such a way as to be characterized as decent in the 
estimation of impartial historians. In the writings of the great 
historian, McMaster, are to be found dismal records of the failure 

of the American state, of its inability to engage in undertakings 
common in other countries, of ghastly failure in business enter- : 
prises actually attempted. Wherever you examine the facts 
of the case you find a story of state delinquency and business | 
failure. That the people should protest against such conditions — 
evinces a very natural feeling of resentment. Moreover, you — 
may notice that this resentment against existing conditions is — 
now becoming more urgent and active, coincident with the develop- 
ment of social needs that are calling for augmented power in govern- 


ment. We are confronted by social problems of such intense 


quality that we must develop efficiency in government or else 
we shall suffer disastrously. 

I have gone into these matters to create a proper background 
of thought in viewing the initiative, referendum and recall, for they 
are expedients that have been employed in the struggle to intro- 
duce better methods, to provide means by which public authority | 
can be reorganized and brought more into harmony with public | 


opinion. In considering them, we must discriminate between — é. 


abstract merit and practical availability. If you will consider > 
the course of public discussion on the subject, you will find that it 4 
falls into these two categories—that those who approach the sub- 
ject on the side of abstract merit oppose these institutions, whereas ? 
those who approach them on the side of practical availability a 
are apt to approve them. Those who approach them on the side _ 
of abstract merit are able to show that history has no good report 

to make of processes of direct legislation. In general it may be ; a 
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upon them for the character of the government, has entered the 
road to ruin. I need not dilate on the well-known story of ancient 
commonwealths, but inasmuch as the experience of Switzerland is 
the chief modern example cited in favor of these institutions, it 
should be observed that the present reputation of Switzerland for a 
honest and efficient government is of recent origin. Swiss politics 
have been purified by the working of representative institutions % 
superimposed upon their ancient forms of direct legislation of which 
the relics still exist. The referendum may be traced back to ancient 
times. So long as the people were dependent upon it they did not a 
obtain good government. Even now, it is a point in dispute whether 
it is really valuable, even as an auxiliary to the representative system. 

Reviewing the evidence as to the working of such institutions — 

in Switzerland, one conclusion which it is safe to draw is that they are 
not an agency of progress, but they are rather obstructive and con- 
servative in their practical operation. That is to say—to use the 
language of our own politics—they constitute a stand-pat rather than - 
a progressive agency, and for that very reason the referendum_is 
opposed by the Liberal party in England. At this very time we have _ 
this curious situation, that in England the Conservative party, that 
has inherited pid traditions, is in favor of the apg while — 


social were including an state insurance bill. 
The representatives of the people deliberated on these measures and . i 
when they took action that expressed the will of the people. Under 
the referendum the action of parliament would not be conclusive. 
Proceedings could be delayed; and just that very thing took place 
in Switzerland upon almost the same kind of a measure. If you 


will find a record of the final enactment of the Swiss federal insurance 
law. It passed both chambers on June 13, 1911, but the opponents _ 
of the law mustered up enough votes to call a referendum, so the | 
final enactment did not take place until February last, a delay a. 
over seven months. The case illustrated one point which President — ee 
Lowell makes against the practical working of the referendum, y 
namely, that measures passed in the interests of the working class— ; ee 
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of the poorer members of the community—may be held up and per- 
haps thwarted by the action of employers in getting up a call for a 
referendum. These are considerations that should be taken into 
account in estimating the value of these agencies. 

But we have now to consider the argument from the side of 
political availability, and there we have a very different situation 
to consider. I must admit that my own views on this subject have 
been affected by a visit which I paid to Oregon a little over a year 
ago, where I had the opportunity to meet the people who are leading 
in this movement. I found that they scouted the idea of being in 
love with the initiative and referendum, except as an emergency 
measure. To talk to them of the superior advantages of represen- 
tative government would be like talking to a man in a swamp about 
the superiority of an automobile to a scow. He would grant you 
that, but he would say: “Just now I need the scow; after I get out 
of this swamp I will use the automobile.” They do not seek to 
destroy representative government; they want to get rid of a base 
imitation and introduce the real thing. When they accomplish the 
reorganization of public authority that they intend, they expect to 


drop the initiative and referendum out of ordinary use. They will 
then be kept in reserve simply for emergency use. 
Under existing conditions some positive advantages are claimed 
a for the initiative and referendum, as follows: 
™: he oe (1) They avoid inequalities of legislative apportionment. 


7 Among the ideas that have come down to us from the eighteenth 
century is the one that there is something in the nature of superior 
civic quality in the votes of people that live in the country. When 
you examine the facts of the case you do not find it so. Practical 
politicians will tell you that the rural vote may be a bribe-taking vote. 
And yet our state constitutions seem to be generally framed on the 
assumption that country districts ought to be allowed greater political 
weight than city districts. So our legislatures are generally made up 
in a way grossly disproportionate in their representative arrange- 
ments. A small county will be given as great representation in a 
state senate as a large one, and cities are denied proportionate repre- 
sentation. The inequality is the more serious, since we allow senates 
more power than is allowed to them in any other country. In Canada 
they have no senates except in Quebec and Nova Scotia. All that 
great range of provinces on our northern border—Ontario, Manitoba, 
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Saskatchewan, Alberta, British Columbia—are without a senate. 
It is urged in behalf of the initiative and referendum that they afford 
means of escaping the system of minority rule that is now intrenched 
in our legislatures. If the people may resort to the initiative, then 
laws demanded by public opinion cannot be defeated by minority 
interests occupying positions of unjust advantage. That is a matter 
of great practical importance in some of our states. | 
(2) They escape legislative obstruction to constitutional amendment. 
Our state constitutions put massive obstacles in the way of 
constitutional amendment. Proposals must run the legislative gaunt- __ 
let in successive sessions. Moreover, the form of amendments may Py % : 


be subjected to sinister manipulation. All such barriers and diffi- 


culties are avoided by the initiative, which provides for direct appeal _ 
to the people. One of Ge constitutional reforms advocated in ee 


for getting such a cooneial before the people if the senate had to be , Z 
asked for its permission? 
(3) They provide means of political action apart from those con- an 
trolled by special interests and free from the secret entanglements of the ree 
legislative committee system. 
In our legislative bodies control over legislation is turned over 
to committees. The legislature is cut up, broken into fragments, 
and each fragment may have the power of frustrating or perverting 
action on the public business. Legislation becomes a matter of give | 
and take, of bargain and deal. The control of legislative procedure _ 
by committees is a constitutional anomaly. There are more stand- — 
ing committees in the Pennsylvania legislature than in all the com- of 
monwealths of the British nation together. There are but four 
standing committees in the English parliament to transact the busi- : 
ness of the whole empire. In Swiss commonwealths the ordinary 
practice is for the executive council to prepare all bills for legislative _ 
consideration. Under our system, with the facilities that exist for = 


will 1 yield to the pressure of public opinion. The initiative and refer- 
endum provide means of escape from such difficulties. er} 
(4) The initiative and referendum make for more careful legisla- rs x 

tion. one 
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claim may seem paradoxical, since it is generally supposed 


that it is the peculiar merit of representative government that it 
ensures deliberate action. How then, it may be asked, is it possible 
to claim that direct action by the people themselves will produce more 
careful legislation. Well, as regards representative government 
genuinely constituted, such a claim would appear absurd; but not — 
so as regards the sort of government we do have, that pretends to 
be representative but is not really so. Hence it is that Governor 
Wilson supports the initiative and referendum, from the standpoint _ 
of practical availability, although in his treatises on government he © 
has described such devices as inferior to representative government. 
In his speech at Kansas City, May 5, 1911, he said: 

If we felt that we had genuine representative government in our state 
legislatures, no one would propose the initiative and referendum in America. 


But, it may be said, we do have elections for the choice of repre- 
sentatives, and the representatives meet in legislative session, so how 
then can it be averred that we do not now have representative govern- 
ment in America? The answer is that the representatives act under 
conditions that make them the agents of special interests rather than 
representatives of the people. The quality of power is determined 


not by the conditions under which it is gained but by the conditions 
under which it is exercised. If conditions permit those in the rep- 
resentative position to use their opportunities for themselves and their 
clients, then, instead of acting as a control over the government in 
behalf of the people, representative institutions are converted into 
agencies of class advantage and personal profit. Conditions have 
been introduced in this country which have brought about just that 
result. That is the prime cause of the public discontents that are 
now having varied manifestations. As Edmund Burke pointed out 
in his classic essay on the cause of the public discontents of his time: 

When the people conceive that laws and tribunals, and even popular assem- 
blies, are perverted from the ends of their institution, they find in the names of 


degenerated establishments only new motives to discontent. 


The American people despise legislatures, not because they are averse 
to representative government, but because legislatures are in fact 
despicable. In view of what I have quoted from Ambassador Bryce 
as to the actual character of American legislatures, is it at all sur- 

it of their 
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* When an American legislature meets its first concern is a distri- 
bution of patronage among its members. In other countries all 
appointments to office are made by the executive; the legislature 

_ does not participate, and hence it acts as a check upon extravagance. 

: ‘The ability of American legislatures to provide offices and salaries 
for attendants is a corrupting influence of immense power. The 
- _ immediate effect is an irresistible pressure towards extravagance, as 

_ it is the aim of members to get as much patronage as possible. Hence 
it is that almost every session of an American legislature is attended 

by pay-roll scandals, and the freedom of action of members is com- 

_ promised by the obligations they incur as office-brokers. 

When the legislature gets to work there is nobody representing 

_ the community as a whole with power to propose measures and bring 

them to vote. Numerous bills are introduced and referred to stand- 

_ ing committees. The number of bills introduced in a session ranges 

- from about 1,200 in the smaller states up to 4,000 or over in Penn- 

sylvania or New York. In the British parliament, with the affairs 
of an empire to administer, there are about 800 bills introduced in a 
session. In a Canadian provincial parliament the number is about 

150. In such circumstances as these, where the representatives can 

act as a body of critics, discussing the estimates and proposals of the 
administration you have representative government. Put when the 
bills are thrown in by thousands, and put through by logrolling you 
have only a wretched travesty of representative government. In 
this way a mass of crude, obscure, sinister, perverted legislation is 
dumped into our statute books year after year. The courts have 
frequently to go behind the language of the law and guess at the legis- _ 
lative intent. As a consequence the judiciary has virtually annexed 
the legislative function. } 
It is in comparison with this chance medley and not in compari- 
son with the deliberate procedure of representative government as — 
exemplified in England and in Switzerland, that the claim is adv anced — a a 


that the initiative and referendum make for more careful legislation. 


Before a law is submitted by that process it undergoes a course of _ 
careful preparation. Drafts are passed from group to group of | 
people, for examination and criticism. The phraseology is a Aes) 
scrutinized, and gradually perfected, for once it goes upon the voting _ 
papers it is not open to amendment, and the exposure of a defect 
might frustrate the movement for that year at least. From ome 


LEGISLATION AND THE RecaLL 73 
= 
- 
> 
4 
4 
a 
* 
i 
§ 
‘ 


4 ‘5 THe ANNALS OF THE AMERICAN ACADEMY 
investigation of the case I am satisfied that the process of legislation 
by initiative as practised in Oregon does provide for more careful 
legislation than the ordinary procedure in an American legislature. 

(5) The initiative and referendum clear the way for a reorganiza- 
tion of public authority. 

The force of this claim will be admitted by anyone who will 
take the trouble to examine the scheme of government that the 
Oregon reformers are trying to introduce. It would be hopeless 
to expect that it could ever get through a legislature of the type 
now existing. To propose it to the legislature would be inviting that 
body to commit suicide, for it abolishes the senate and provides for 
a representative assembly of a different type from anything now 
known in this country although much like that found in Canada and 
other English commonwealths. The governor is to appoint his 
cabinet associates and he will sustain about the same relation to the 
assembly as the president of a joint-stock company does to its board 
of directors. The ambushes and. concealments of the legislative 
committee system will be swept away. The governor will have the 
right to introduce his measures and if the assembly reject them he is 
to have the right to call a referendum and lay them before the people. 
It will be seen that the movement is far more than an amendment 
of the present state constitution; it proposes a new state constitu- 
tion. It can have no chance of success unless it can find an outlet 
distinct from any channel of action allowed by the present state 
constitution. So likewise the movement which substituted our 
national constitution for the articles of confederation had to find a 
new channel. That movement was started by voluntary initiative 
outside of the federal legislature and outside of the system provided 
by the articles of confederation. 

I do not deny that there are risks—grave risks—attending any 
process of constitutional change by initiative. The case of revolu- 
tionary France has not lost its pertinence. Mistakes may be and 
doubtless will be made. But the risks are limited by the essentially 
municipal character of the American state. The trouble that may 
ensue from experimentation can hardly be greater or more varied 
than that which has attended experimentation in city government. 
If anywhere an efficient organization of state authority is produced, 
the type will spread like the commission plan of city government. 
The Oregon movement is pregnant with developments of the greatest 
hope and promise. 
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tinguish the principle and the application. ‘The essential 
principle of the recall is that a public servant may be dismissed => 
if his conduct does not give satisfaction. Is there anything uncon- 
stitutional about that? It is not so regarded in the organization of 
business authority. A common provision of the by-laws of a business E, 
corporation is that any agent or employee of the corporation may be 
dismissed by the board of directors ‘“‘with cause or without cause.” 

It is a deposit of sovereignty which in practice does not tend to 
instability of tenure. 

year after year, although their tenure is subject to the pleasure of 

the directors. It is the same with English municipal corporations. 
Employees hold their places during the pleasure of the mayor and 

city council, but in practice their tenure is permanent during ome 
behavior. That is the general rule of English government. A 
administrative officer holds office, not for any particular term, but ze, 
during good behavior, of which the head of the administration is the - 
judge. The case of judges differs only in that in their case parlia- 
ment is the judge of their behavior. Any judge may be removed ~ 
by the head of the administration upon the address of the House of _ 
Commons. The process is not one of impeachment, or of trial, — es 
but is an act of sovereignty, subject to no conditions save such as are _ 
voluntarily imposed. Instances of the actual exercise of this power — 

of judicial recall are rare, for it is so incontestible that judges behave 
themselves in such a way as not to arouse it to action. An incomplete 
instance is, however, afforded by certain proceedings taken last year 

in regard to an English judge who had given offense. Here is the 
report which appeared in the weekly edition of the London Times, _ 
March 3, 1911: 


In the House of Commons on Wednesday, Mr. Rendall asked the prime 
minister if he could yet inform the house in what way the government proposed 
to deal with the unique situation resulting from the speech of Mr. Justice Gran- 
tham at Liverpool on February 7. The prime minister said: His Majesty’s 
government have given full consideration to this matter, the gravity of which, _ 
as I said the other day, they entirely recognize. They observe with satisfaction 
and without surprise that the speech referred to has been universally and emphat- 
ically condemned by professional and public opinion. In the hope and belief _ 
that this unanimous verdict of censure may prevent the recurrence of an incident ; 
so inconsistent with the judicial character and the best traditions of the bench, 
they do not propuse to invite parliament on this occasion to take the extreme 
step of addressing the crown for the removal of the judge. 
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It is plain from this that the attitude of the House of Commons 
to judges is virtually this: Be on your good behavior or we will remove 
you. 

Another instance of this constitutional relation is afforded by 
language used by a leading member of the English government— 
Winston Churchill—when, as home secretary, he presented a bill 
dealing with the subject of crime committed by aliens. An existing 
law provided that an alien convicted of crime could be deported on 
the certificate of the judge sitting in the case. He remarked that there 
was no need for more law in that respect, but what was needed was 
additional means for securing the enforcement of the law. The 
weekly edition of the London Times, for April 21, 1911, says in its 
report of the speech: 

He called particular attention to the comparatively small number of con- 
victed aliens who were recommended for expulsion by the courts. With a view 
to increasing the number of expulsions, he proposed in his bill that whenever 
a court did not recommend expulsion, it should be called upon to furnish its 
reasons. 


This attitude towards the judges implies that if they fail to show 
good reasons they may be removed. Do English courts suffer in 


dignity and efficiency because the judges are thus subject to recall? 
Not at all. On the contrary, that very fact exalts the judicial posi- 
tion. The judges sit as the full representative of the sovereign power 
of the state. They are trusted with immense power because that 
power can be withdrawn at any time if misused. But when the judici- 
ary is treated—as in this country—as an independent and co-ordinate 
branch of the government, the theory by its own terms makes the 
judges representative of only a fraction of sovereignty, and their 
behavior is accordingly subjected to conditions and limitations 
unknown to English courts. When we compare the decay of public 
justice in this country with the efficient administration of justice 
in the English courts, can there be any doubt as to which system 
possesses actual superiority in quality of jurisprudence? It is gen- 
erally assumed that, whatever may be the abstract merits of the case, 
the English mode of recall is incompatible with our constitutional 
system. Well, so far as our states are concerned, there is a chaos 
rather than a system, but the English mode certainly exists in Massa- 
chusetts. Nor can I find anything inconsistent with it in the consti- 
tution of the United States. The supposition that there is no way of 
getting rid of a misbehavin 
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_ is not supported by the language of the constitution itself. Article 


s uu, on the judicial power, provides that judges “shall hold their 


offices during good behavior,’’ and that their compensation “shall 

not be diminished during their continuance in office.”” Who is to be 

the judge, if it is not the body corresponding to the House of Com- 

mons? The provision for impeachment is contained in section 4 

of article 11, dealing with the executive power. It provides that 

“the President, Vice-President, and all civil officers of the United 

States shall be removed from office on impeachment for, and con- 

viction of, treason, bribery or other high crimes and misdemeanors.” 

If judges can be removed only by proceedings under this section then _ 

mere avoidance of crime must be held to constitute good behavior BS a 

which is an absurd conclusion. In 1802, when the framers of the _ 

constitution were still on the stage of affairs, congress, with the 

approval of the President, abolished a number of courts and dismissed 

their judges from office. I commend that precedent to the considera- 

tion of those who think that the judicial recall is inconsistent with the +) 

constitutional ideas of the founders of our institutions. Ne 
Very different considerations arise, however, when we examine i 

the proposition that judicial recall shall be allowed upon popular a 

petition. The principle of recall is constitutional; indeed, it may 

be questioned whether constitutional government can really exist — 

without it. The essence of constitutional government is that oe : : 

every act of power there shall be a responsible agent. This principle __ 

is violated when any agent is so situated that he cannot be reached _ “a 

and removed if need be. It is also violated if the process of remov a 

is carried on in an irresponsible way. Removal through the address _ 

of the representatives of the people, approved by the administration, 


accepts a direct responsibility to public opinion for the proceeding — hie os 


and its results. But what responsibility would attach to a mover ment 
carried on by petition-pushing along the streets? Is it not plain that 

it may put vast irresponsible power in the hands of faction? In 
practice, it would mean that any political machine could exert _ 
pressure upon the courts through power to hurl a judge into the — 
arena to fight for his life. The widespread demand for the recall 


expresses a sound constitutional instinct, but it is liable to go astray BAS, nae ae 


and deviate from democracy into ochlocracy. The present state aie 
things is so intolerable that change is inevitable. Genuine conserva- | ha 


r 


tism will be shown, not in resistance to change, but in wise guidance — ae 
- of change. 
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PROVISIONS FOR STATE-WIDE INITIATIVE AND 
REFERENDUM 


By C. B. GALBREATH, 


--———s« Seeretary of the Ohio Constitutional Convention, and former 
State Librarian of Ohio. 


Among the subjects of popular discussion, the initiative and 
referendum just now holds a prominent place. Considered an essen- _ 

tial part of the progressive program of which we hear so much, it _ 

is lauded by its enthusiastic advocates as a panacea for the ills of ae 
representative government and denounced by its antagonistsas the _ 
subtle and sinister instrument of revolution, designed to work the 
ultimate overthrow and ruin of republican institutions. By many _ Fe eg 
it is regarded as a recent innovation, a veritable res nova, with as ei 
the interest that attaches to a marvelous political elixir, just discov- 
ered, in regard to whose virtues the savants and the proletariat are _ 

still somewhat at variance among themselves. A little investiga- 

tion, however, reveals the fact that it is only in comparison with 

the recent past that this system can claim the charm of novelty. at 

“Tt hath been already of old time which was before us,” and if there - 

be new things under the sun, the initiative and referendum is not 


one of them. “a 


The pure democracies of ancient Gunes and their less conspicuous 

successors down to the early settlement of America bear testimony 

to this fact. It was so among the primitive German tribes in the 

time of Tacitus. Examples were not wanting in the middle ages 

High among the Alps, where the eagle soars, where the snow falls 

and freedom dwells, even unto this day a sturdy race realizes in 

large measure the sovereignty of man and the dream of liberty. a 

was left to Switzerland to preserve and hand down to our own time 

the initiative and referendum. The development of the system in _ 

this Alpine federation is fully presented on succeeding pages, and 

even a brief summary here would seem superfluous. a 
Direct legislation has been an important feature of the govern- aS ; 
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mental system of Switzerland from the beginning of its history. In _ 
the landsgemeinde generations ago the Swiss yeomanry assembled 
at least once a year to elect officers and enact laws. This primitive 
legislative assembly met in an amphitheater of “‘venerable woods”’ 
and “everlasting hills,” under the wide and open sky through which 
the spirit of light and freedom descended like a benediction from _ 
on high. In this atmosphere of freedom and equality the cantonal — 
democracies of Switzerland evolved through the centuries. Changes 5. 
have come; written constitutions have taken the place of custom and © 
precedent, and in the larger divisions of the federation the repre-— 
sentative system of government prevails, but in the smaller cantons | 
the picturesque popular assembly of all the free citizens still meets — 
to legislate for the common weal. 

A distinction, of course, may be drawn between direct legisla-_ 
tion through such an assembly and direct legislation through the 
ballot box. On this subject M. Welti, himself a member of the 
Swiss federal assembly, in a speech against the referendum twenty 
years ago, declared: 

“The landsgemeinde has nothing in common with the refer- 
endum. It is a real and living thing, while the other is nothing but | 
a dead form of democracy on paper. In the landsgemeinde each 
man feels that he is also a citizen. In the referendum the ballot- 
paper is his substitute.” 

In the last thirty-five years, however, the initiative and refer- 
endum has been in operation, through the “ballot-paper,” under 
the confederation of Switzerland and for varying periods in a num- 
ber of cantons. The results have called forth a variety of testi- — 
mony in Switzerland and beyond its borders, opinions not infre- 
quently taking the direction of the preconceived bias of the critic. 
After all has been said, the fact remains that there is no pronounced 
disposition among the Swiss people to surrender the power reserved F 
to them in the initiative and referendum. They prefer to keep 
it, to exercise and perfect it in the light of experience. , 

The results of Switzerland’s experiments have reached far beyond 
her borders. Her legends of liberty are household treasures of the _ 
world. Her free institutions have been the inspiring theme of those __ 
struggling for freedom and independence. Her contribution to direct | 
legislation has attracted in recent years the attention of citizens 
of our own country who have been convinced that our representative _ 
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system of government is not without its defects, that it has proven 
inadequate to the test of this commercial age, that it needs the sus- 
taining and ever-present power of the people whose interests alone 
it was created to subserve. 

The referendum in various forms has long been familiar to Amer- 
icans. Its use in adopting constitutions and constitutional amend- 
ments dates back to the Revolution. In place of the landsgemeinde 
New England presents the town meeting in which the whole citizen- 
ship meet in legislative capacity to enact laws of local application. 
Mr. Bryce has given an interesting comparison of the two in his“‘ The 
American Commonwealth.” 

The revolutionary period furnishes a solitary instance of provi- 
sion in the state constitution for the initiative. On October 1, 1776, 
a convention assembled in Savannah, Georgia. It formulated a 
very progressive constitution for the time, which contained among 
other things the following section: 

“No alteration shall be made in this constitution without peti- 
tions from a majority of the counties, and the petitions from each 
county to be signed by a majority of the voters in each county within 
the state; at which time the assembly shall order a convention to be 
called for that purpose, specifying . . . thealterations to be made, 
according to the petitions preferred to the assembly by the majority 
of the counties as aforesaid.” 

It is in comparatively recent years, however, that practical 
application has been made of the principle of the state-wide initia- 
tive and referendum. The Farmers’ Alliance some years ago had 
endorsed these agencies. About the same time it found its way into 
the platform of the populist party. In 1894 the Direct Legislation 
League was formed, and a more systematic propaganda was organ- 
ized for the introduction of the Swiss form of the initiative and refer- 
endum into all of the states, and it was even proposed to extend it to 
the federal government. At first the movement appears to have been 
without financial support, except such as was gathered in meager 
voluntary subscriptions from the slim purses of a few converts and 
enthusiastic advocates. The organ of the league, the Direct Legis- 
lation Record, edited by Eltweed Pomeroy, had a limited circulation 
and in a few years it suspended publication. The Arena, which 
promptly took up the battle and waged it right valiantly under the 
editorial leadership of B. O. Flower, was not financially much more 
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. The various publications devoted to the advancement 
of the cause of direct legislation in America, however, had, from 1890 


substantial 
Me — Ya The work in behalf of the state-wide initiative and referendum 
4 was to win its first signal success in the State of South —. 

When the Knights of Labor were in their ascendancy in 1885, Rev. 
Robert Haire, a Catholic priest, now of Aberdeen, that state, pro- 
posed what he termed the “‘people’s legislature,’’ which included 
the principles of the initiative and referendum. He advocated this 

=| for a time until the Swiss system was brought to his attention. 
enthusiasm was not abated but he perhaps slightly modified 

. views. Henry L. Loucks, now of Watertown, South Dakota, 
became president of the Farmers’ Alliance. In this position he 
took up Father Haire’s ideas and succeeded in having them incor- 
porated in the platform of the National Farmers’ Alliance. Loucks 
and his followers earnestly advocated the adoption of the initiative © 
and referendum. In 1897 their views gained ascendancy in the state | 
legislature and that body submitted to the people an initiative and © 
referendum amendment to the constitution. This was ratified by 
the electors of the state at the November election in 1898, by a deci- 
sive majority. 
The movement thus effectually inaugurated has since been — 

steadily gaining ground. The following significant summary pecans 
the 


af 


Progress of the Initiative and Referendum in America 


1897. South Dakota legislature voted to submit an initiative and» 
referendum amendment to constitution. 
1898. Theelectors of South Dakota adopted initiative and referen- 
dum amendment by vote of 23,876 to 16,483. 
1899. Oregon legislature voted to submit initiative and referendum 
amendment to constitution. 
Utah legislature voted to submit initiative and referendum | 
amendment to constitution. 
1900. The electorsof Utah adopted initiativeand referendum amend- 
ment by vote of 19,219 to 7,786. 


7 
| | 
: = es to 1897, a wonderful influence, and leagues organized in tl , 
i of this reform sprang up in many states. It was powerfully aided h 
| 
| 
4 


“32% STATE-WIDE INITIATIVE AND REFERENDUM 

Oregon legislature a second time, as required by constitution 4 is 
voted to submit initiative and referendum amendment to 


Nevada legislature voted to submit referendum amendment ei ig 


constitution. 
The electors of Oregon adopted initiative and referendum i 
amendment by vote of 62,024 to 5,668. 
Nevada legislature a second time, as required by constitution, 
voted to submit referendum amendment to constitution. — 
_ Missouri legislature voted to submit initiative and referendum | 
amendment to constitution. 
The electors of Nevada adopted referendum amendment to 
constitution by vote of 4,393 to 702. 
The electors of Missouri defeated initiative and referendum | 
ame ndment. 
1905. 
dum arnendment to constitution. 
1906. The electors of Oregon adopted supplemental initiative and 


= ee referendum amendment to constitution by vote of 46,678 


to 16,735. 
The electors of Montana adopted initiative and referendum 
amendment by vote of 36,374 to 6,616. 
1907. The electors of Oklahoma adopted a state constitution, a 
including provisions for the initiative and referendum, by Al < 
vote of 180,333 to 73,059. 


lature failed to submit amendment s as required by constitu- ope = 
tion. 
* Maine legislature voted to submit initiative and referendum ce 
amendment to constitution. 
_ Missouri legislature voted to submit initiative and referendum > 
amendment to constitution. 
1908. The electors of Missouri adopted initiative and referendum — 
amendment by vote of 177,615 to 147,290. 
The electors of Michigan adopted a constitution containing 
provision for referendum on laws and initiative on constitu- 
tional amendments by vote of 244,705 to 130,783. 
1909. Arkansas legislature voted to submit initiative and refer- 
endum amendment to constitution. 
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Nevada legislature voted to submit initiative amendment 7 

to constitution. 
1910. The electors of Arkansas adopted initiative and referendum : 
> amendment by vote deve 91,367 to 39, 111. 


amendment by vote of 89,141 to 28,698. 
1911. California legislature voted to submit initiative and referen- 
: dum amendment to constitution. 
The electors of California adopted initiative and referendum 
7 amendment by vote of 168,744 to 52,093. 
= Nevada legislature a second time, as required by constitu- 
tion, voted to submit initiative amendment to constitution. 
Washington legislature voted to submit initiative and refer- 
endum amendment to constitution. 
Nebraska legislature voted to submit initiative and refer- 
endum amendment to constitution. 
Idaho legislature voted to submit initiative and referendum 
amendment to constitution. 
Wyoming legislature voted to submit initiative and referen- 
dum amendment to constitution. 
Wisconsin legislature voted to submit initiative and referen- 
dum amendment to constitution. 
North Dakota legislature voted to submit initiative and refer- 
endum amendment to constitution. 
The electors of Arizona adopted a constitution containing 
provision for the initiative and referendum by vote of 12,187 
to 3,822. 
The electors of New Mexico adopted a constitution contain- 
ing provision for the referendum by vote of 31,742 to 13,399. 
The electors of Washington will vote on adoption of initia- 
tive and referendum amendment at the November election. 
The electors of Nebraska will vote on the adoption of initia- 
tive and referendum amendment at the November election. 
The electors of Idaho will vote on the adoption of initiative _ 
and referendum amendment at the November election. 
The electors of Wyoming will vote on the adoption of initia- 
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The electors of Wisconsin will vote on the adoption of initia- 
tive and referendum amendment at the November election. as, © 
The electors of Nevada will vote on the adoption of initiative _ 
amendment at the November election. ss 
The electors of Indiana will vote on the adoption of a constitu- _ 
tion, containing provision for the initiative and 
at the November election. vat 
The constitutional convention of Ohio has submitted a series 
of amendments to its constitution, including one provid- 
ing for the initiative and referendum. These will be voted 
i on at a special election, September third. “7 
North Dakota legislature will consider, the second time, 
amendment to the constitution providing for initiative 
and referendum. 
Not only has the movement for direct legislation captured — 
a number of states and prepared the way for sweeping victories in| Sor, 
others at the coming fall election, but it has also made converts 
of a number of distinguished public men, notably William Jennings 
Bryan, Woodrow Wilson and Theodore Roosevelt, to say nothing ofa 
goodly array of governors, United States senators and members of — 
the national house of representatives. In these later days, even 
the so-called conservative or reactionary statesmen with political 
ambitions seek to avoid expressing an adverse opinion on this aie sh 


tenet of the progressive faith. 


South Dakota 


South Dakota, as we have seen, was the first state to adopt es 3 , 
initiative and referendum amendment to its constitution. The _ a 
provisions of this amendment are briefly expressed and 
sive. The people reserve to themselves the “right to propose meas-— 
ures, which measures the legislature shall enact and submit to a vote es 
of the electors of the state, and also the right to require that any laws 
which the legislature may have enacted shall be submitted toa vote __ 
of the electors of the state before going into effect.” These reserved — 
powers or “‘rights,”’ as they are called, are, of course, respectively — me ere: 
the initiative and the referendum. It is further provided that “not 
more than five per centum of the qualified voters of the state shall be 
required to invoke either the initiative or the referendum:” that the 
governor shall not veto measures enacted by vote of the people; c 
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and that the legislature shall enact laws carrying into effect the _ 
provisions of this section of the constitution. F 

In 1899 the legislature of South Dakota passed a law supple- — 
menting and carrying into effect in somewhat extended detail the 
initiative and referendum amendment to the constitution ratified by 
the people the previous year. This law provides that when initia- 
tive petitions, properly signed, are filed with the secretary of state, 
that officer shall transmit them forthwith to the legislature when in 
session or promptly on the convening of the first subsequent session. _ 
The legislature is required to “enact and submit all . . . pro- 
posed measures to a vote of the electors of the state at the next — 
general election.’’ No provision appears to be made for the amend- | 
ment of proposed measures or the submission of similar competing 
measures by the legislature. The referendum is authorized on all 
laws except those ‘‘necessary for the immediate preservation of the 
public peace, health and safety, support of the state government 
and its existing institutions,” on the filing of petitions, signed by not 
less than five per centum of the electors, with the secretary of state, 
not later than ninety days after the close of the session of the legis- 
lature in which such laws were enacted. An act sustained by a major- 
ity of all the votes cast thereon becomes a law; an act which fails to 
receive such majority is made of non-effect or vetoed. The law 
requires that the ballot used at elections must contain the full text 
of the initiative and referendum measures submitted to the people. 
At some recent elections these ballots have been of extravagant 
length and have frequently been exhibited by opponents of direct 
legislation as an awful example of a foolish and revolutionary innova- | 
tion. The law also provides for the initiative and referendum in 
“cities and towns,”’ on petitions signed by five per centum of the 
electors residing in such municipalities. 

The essential provisions of the South Dakota plan, it will be 
seen, include a brief constitutional provision, general and manda- 
tory in form, providing for the initiative and referendum; and an 
act by the legislature, authorizing in detail the application of the 
system. It was evidently the purpost of those who framed the | 
constitutional provision, in conformity with approved custom, to 
limit the constitution to an organic provision and to leave to the leg- 
islature all statutory enactments elaborating such provision. The © 
results were apparently satisfactory to the friends of the reform. 


5 — 
| 
: 
iia 
— 
| a j 
4 
- 
> 
_& 
} 


Until the year 1908 the people of South Dakota made no use ee: 
of the state-wide power, secured to them through legal enactment i 
nine years before. In that year the referendum was invoked against — 
laws passed at the previous session of the legislature and with them 
was submitted to the people a law brought before the legislature _ 
by initiative petition. At the next general election in 1910 six laws 
were submitted to the electors of the state. At this same election 
the legislature submitted to the people six constitutional amendments. _ 
These latter were not invoked by petition, but the votes on them | 
are given in the following table for purposes of comparison: $ 


INITIATIVE AND REFERENDUM VOTES IN SOUTH DAKOTA 


Approving 
Rejecting 


> 


1908 
Local option liquor law 39,075 
Divorce law .| 60,211 
i 65,340 
Sunday law 48,378 


a (Total vote for governor, 113,904.) <4 


County option 42,416 | 55,372 
Electric headlights on locomotives 37,914 | 48,938 
“Czar” law, suspension from office by 

governor 32,160 | 52,152 
Embalmers’ law 34,560 | 49,546 
Congressional districts 26,918 | 47,893 
Militia 17,852 | 57,440 


CONSTITUTIONAL AMENDMENTS 


Salary, attorney-general 35,932 | 52,397 
Equal suffrage 35,289 | 57,709 
Debt limitations .| 32,612 | 52,233 
Revenue amendment .| 29,830 | 52,043 
New institutions 36,128 | 47,625 

(Total vote for governor, 105,801.) 


While the initiative and referendum has not been long in opera- — 
tion in South Dakota, the people of that state are forming opinions 
in to its workings. In a recent letter Governor 
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“] might say that the operation of these laws in South Dakota 
has been generally successful and satisfactory, but in my judgment — 
the practical efficiency thereof would be materially increased and the 
interests of the majority better safeguarded if the percentage of 7 
voters necessary to either initiate or refer a measure were increased © 


Following the example of South Dakota the people of Utah 
in November, 1900, adopted an amendment to the constitution of 
that state. This amendment was drawn on the same general plan 
as that of South Dakota. The following excerpt includes its essen- 
tial provisions: 

“The legal voters, or such proportional part thereof, of the 
State of Utah, as may be provided by law, under such conditions and 
in such manner as may be provided by law, may initiate any desired 
legislation and cause the same to be submitted to a vote of the peo- 
ple for approval or rejection, or may require any law passed by the 
legislature (except those passed by a two-thirds vote of the members 
elected to each house of the legislature) to be submitted to the voters 
of the state before such law shall take effect.” 

This provision might have been more happily worded, but its 
purpose is clear and sufficiently definite. In one particular it differs 
from the corresponding provision of the constitution of South Dakota. 
In the latter the legislature is required to enact supplemental legis- 
lation; in the former the legislature is simply permitted, not directed, 
to do this. The Utah amendment also authorizes the legislature 
to extend the initiative and referendum to legal subdivisions of the 
state. Up to the present time the legislature of Utah has not chosen 
to enact laws carrying into effect these sections of the constitution 
providing for direct legislation. 

The experience of this state has doubtless had something to do 
with the form of similar sections that have since been incorporated 
in the constitutions of other states. The friends of the movement 
for direct legislation in later years have been insistent that constitu- 
tional provisions embracing their reform shall be set forth in such 
details and at such length that they will be self-executing, and, as 
far as possible, self-sufficient to secure to the people the exercise of 
the reserved power, even without supplemental enactments by the 
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legislature. “‘To make sure of it, we will put it into the constitution, 
so that we shall not be dependent upon the legislature for the oppor- 


tunity to exercise the reserved power,” they say; and as a result _ 
we find recent constitutional provisions for the initiative and refer- _ 
endum somewhat extended and arrayed in some instances in all — 
the prolixity of statutory verbiage. To guard the interests of the 7 


people against the real or imaginary designs of the legislature, there 
has been recently a growing disposition to ignore the distinction 


between organic and statutory law and an increasing tendency to © 


“legislate in the constitution.” 


The name of Hon. W. S. U’Ren has been prominently identified 
with the movement in Oregon from its inception down to the present 
time. In 1892 he organized the Oregon Direct Legislation League, of 


which he was chosen secretary, a position that he held for ten years— _ vie 


until the initiative and referendum amendment became a part of 
the constitution of that state. In 1895 he appeared before the legis- 
lature of Oregon as the agent of various organizations interested 
in the movement. In this work he was active and indefatigable. 
Through the various societies that he represented, he distributed 
70,000 pamphlets in English and German, presented to the legisla- 
ture petitions signed by 13,000 people and secured endorsements of 
political parties at state and local conventions. The measure for 
which he labored earnestly in that year failed on a tie vote in the 
state senate and by only a single vote in the house. Shortly after- 
ward he wrote to a fellow-worker: 

“We are sure of success soon. No great reform ever made 
such great strides before. Two years and two months ago not one 
man in a thousand in Oregon knew what the initiative and referen- 
dum meant. To-day I believe that three-fourths of the intelligent 
voters understand and favor this revolution.” 

Later elected to the legislature, he found opportunity to press 
more vigorously and effectively his propaganda. Finally,in 1899, 
the initiative and referendum amendment passed the Oregon legis- 
lature, and, in compliance with constitutional requirement, passed 


a 


ones 
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that body again in 1901 and was submitted to the people the year _~ 
following. U’Ren and his friends had done effective work. The 


amendment was adopted by the decisive majority of 62,024 to 5,668. 
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we A number of causes made Oregon a fruitful field for this work. 
_ The action of the legislature of that state for a number of years had 
been most unsatisfactory. Domination by powerful industrial and 
a oh) 8 financial interests was frequently charged: The lobbyist plied his 
7 “ee work openly and unrebuked. The struggle over the election of United 


a ten senators, frequently bitter and prolonged, at times discredited 


the state and deprived it of its proper representation in the senate 
of the United States. The popular prejudice against state legisla- 
; tures was especially strong in Oregon. The people were ready for 
| a change that held forth a prospect of a new and improved political 
order of things. 
As the initiative and referendum powers have been more exten- 
sively used in Oregon than in any other state, the essential portion 
of the amendment conferring them is here reproduced in full: 


ArTICLE IV 


Section 1. The legislative authority of the state shall be vested in a legis- 
lative assembly, consisting of a senateand house of representatives, but the people 
reserve to themselves power to propose laws and amendments to the consti-— 
tution and to enact or reject the same at the polls, independent of the legislative 
assembly, and also reserve power at their own option to approve or reject at the 
polls any act of the legislative assembly. The first power reserved by the people 
is the initiative, and not more than eight per cent of the legal voters shall be 
required to propose any measure by such petition, and every such petition shall 
include the full text of the measure so proposed. Initiative petitions shall 
be filed with the secretary of state not less than four months before the election 
at which they are to be voted upon. The second power is the referendum, —" 
it may be ordered (except as to laws necessary for the immediate preservation 
of the public peace, health or safety) either by the petition signed by five per _ 
cent of the legal voters, or by the legislative assembly, as other bills are enacted. 
Referendum petitions shall be filed with the secretary of state not more than 
fe ninety days after the final adjournment of the session of the legislative assembly _ 
ae which passed the bill on which the referendum is demanded. The veto power 
: of the governor shall not extend to measures referred to the people. Allelections __ 
= on measures referred to the people shall be had at the biennial regular general — 
election, except when the legislative assembly shall order a special election. — 


= a> Any measure referred to the people shall take effect and become the law when it © 
+E. is approved by a majority of the votes cast thereon, and not otherwise. The style 
; uv of all bills shall be: ‘‘ Be it enacted by the people of the State of Oregon.” This 


section shall not be construed to deprive any member of the legislative assembly 
of the right to introduce any measure. The whole number of votes cast for 
justice of the supreme court at the regular election last preceding the filing of 


any petition for the initiative or for the referendum shall be the basis on which © 
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the number of legal voters necessary to sign such petition shall be counted. Peti- 
tions and orders for the initiative and for the referendum shall be filed with the — 
secretary of state, and in submitting the same to the people he, and all other — 
officers, shall be guided by the general laws and the act submitting this amend- 
ment, until legislation shall be especially provided therefor. 

Sec. la. The referendum may be demanded by the people against one or 
more items, sections or parts of any act of the legislative assembly, in the same — 
manner in which such power may be exercised against a complete act. The | 


filing of a referendum petition against one or more items, sections or parts of an 7 ey 
act shall not delay the remainder of that act from becoming operative. The ro.) 


initiative and referendum powers reserved to the people by this constitution 
are hereby further reserved to all local, special and municipal legislation of every 


character, in and for their respective municipalities and districts. The manner _ 


of exercising said powers shall be prescribed by general laws, except that cities 
and towns may provide for the manner of exercising the initiative and referendum 
powers as to their municipal legislation. Not more than ten per cent of the 


legal voters may be required to order the referendum nor more than fifteen per 


cent to propose any measure, by the initiative, in any city or town. 


Laws have been passed providing in detail for carrying out the | 
foregoing sections of the constitution. Provision has also been made © 


for supplying people with information relative to the measures upon 
which they are called to vote. Interested persons may prepare 
arguments or explanations for or against proposed measures sub- 
mitted at the same election, which with the full text of these measures 
are printed and bound together by the secretary of state and by him 


distributed to each elector. The expense of preparing and printing | 


the argument or explanation must be borne by the person or persons 
furnishing the same. 

The results of direct legislation in Oregon are presented on 
pages 94-97, 

The limitations of this article will not permit comment on the 
various measures enumerated in the following table. Oregon, as 
previously stated, has had a larger experience than any other state 
in testing the initiative and referendum. Just why this has been 
true we may not be able to answer fully. The thorough propaganda 
that preceded the introduction of the system in the state evidently 
aroused in the people a desire to make use of it when the power was 
conferred. Mr. U’Ren and his friends were thoroughly in earnest. 
They did not aid in placing this amendment in the constitution for 
ornamental purposes. Their organizations were retained and 
strengthened for the exercise of the new powers reserved to the people. 
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VoTEs ON INITIATIVE AND REFERENDUM MEASURES SUBMITTED IN 
OREGON, 1902-1910 


The following table gives the votes on measures since the introduction of 
_ direct legislation in Oregon and shows what percentage of the total vote for can- 
_ didates was cast on each measure: 


Approving 


Majority 


ELEcTIon 1902 
Total Vote 92,920 
Original initiative and referendum 
amendment 62,024 | 5,668 | 56,356 |. 
ELECTION 1904 
Total Vote 99,315 
Local option liquor bill'..............| 43,316 | 40,198 
Direct primary bill! 56,205 | 16,354 | 39,851 
ELECTION 1906 
Total Vote 96,751 
Woman suffrage amendment! 
Amendment applying initiative and 
referendum to acts of legislature 
affecting constitutional conventions 
47,661 | 18 751 
Amendment to give cities and towns 
exclusive power to enact and amend 
their charters! 52,567 | 19,942 | 32,625 
Amendment authorizing the legislature 
to fix the compensation of state 
printer! 
Amendment for initiative and refer- 
endum on all local laws'............. 47,778 | 16,735 
Bill proposing change in local option 
law (proposed by liquor interests)!....| 35,397 | 45,144 
Bill for state-ownership of a toll road. . .| 31,525 | 44,525 
Anti-pass bill (railroad)! 57,281 | 16,779 
Bill for tax on gross earnings of sleeping, 
refrigerator, and oil car companies’. .| 69,635 | 6,440 
Bill for tax on gross earnings of express, 
telegraph pk telephone companies'..| 70,872 | 6,360 
Omnibus appropriation bill for the 
maintenance of state institutions*....' 43,918 | 26,758 | 17,160 
ELection 1908 
Total Vote 116,614 
Amendment increasing compensation of | 
members of the legislative assembly*. .| 19,691 | 68,892 
Amendment relating to location of | 
state institutions’................-. 41,975 | 40,868 
Amendment increasing the number of 
judges of the supreme court and | 
making other changes relative to the 


36,928 | 46,971 


63,749 | 9,571 | 54,178 
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Majority 
Approving 
Majority 
Rejecting 


Amendment changing time of holding 
general elections from June to No- 
vember® 

Bill relative to the custody and em- 
ployment of county prisoners? 

Bill requiring railroads to give public 
officials free passes*. 

Bill appropriating $100,000 for ar- 

Bill to increase appropriation for state 
university? 

Woman suffrage amendment! 

Fishery bill proposed by _fish-wheel 
operators! 

Amendment giving power to cities and 
towns to regulate race tracks, — 
rooms, sale of liquor, etc.'...... 

Amendment exempting property im- 
provements from taxation! 

Amendment providing for the recall, 
4. e., the removal of a public officer 
by vote of the people and the elec- 
tion of his successor! 

Bill instructing legislators to vote for 
people’s choice for United States sena- 


Amendment providing for proportional 
representation! 

Bill limiting expenditure of money in 
political campaigns! 

Fishery bill proposed by gill-net oper- 

Amendment requiring indictment to be 
by grand jury, 

Bill to create Hood River county! 


ELEcTION 1910 
Total Vote 120,2. 

Woman suffrage amendment! 

Act authorizing purchase of site, con- 
struction and maintenance of branch 
insane asylum? 

Act calling convention to revise state 
constitution® 

Amendment providing separate election 
districts for members of the general 
assembly® 

Amendment permitting classification of 


property for purposes of taxation’. . 


65,728 
60,443 
28,856 
33,507 


44,115 
36,858 


46,582 


39,442 


32,066 


58,381 


69,668 
48,868 
54,042 
56,130 


52,214 
43,948 


35,270 


50,135 


23,143 


24,000 
37,619 


18,500 
30,033 
59,406 
54,848 


40,535 
58,670 


40,720 


52,346 
60,871 


31,002 


21,162 
34,128 
31,301 
30,280 


28,487 
26,778 


47,138 


30,550 


21,341 


12,904 


25,850 


17,170 


| 36,831 


30,252 


Percent 


e of 
Total Vote 
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Votes ON INITIATIVE AND REFERENDUM MEASURES—Continued 


Yes 


No 


Approving 


Majority 


Rejecting 


Majority 


of 
ote | 


Percent. 
Total 


Amendment authorizing establishment 
railroad districts and purchase 


‘Taxation amendment authorizing uni- 
form rule of taxation ‘except on 
property not specifically taxed,” etc.’. 

Act increasing judge’s salary in eighth 


~ 


to create Nesmith county!........ 
_ Bill to maintain state normal school at 

Bill to create Otis county'............. 
Bill providing for annexation of portion 

of Clackamas county to Multnomah 


Amendment providing for county regu- 


Amendment providing for city local 
Bill to fix liability of employers'...... 
Bill to create Orchard county'........ 
Bill to create Clark county!........... 
Bill providing for permanent support, 
by taxation, of Eastern Oregon 
State Normal School'.............. 
Bill providing for annexation of portion 
of Washington county to Multnomah 
Bill providing for permanent support, 
by taxation, of the Southern Ore- 
gon State Normal School!........... 
Amendment prohibiting manufacture 
and sale of intoxicating liquors’... ... 
Bill to make prohibition amendment 
Bill creating board of commissioners 


to examine and report on employers’ 
indemnity for injuries'.............. 


Rogue river except by hook and 
Bill to create Deschutes county!'........ 
Bill to provide for creation of new towns, 
counties and municipal districts by 


Amendment permitting counties to in- 
cur indebtedness beyond $5,000 to 


and construction of railroads*........ 


Bill to create Williams county'........ 


lation of county taxation and abolish- | 


_ Bill prohibiting the taking of fish from | 


popular vote within territory affected'.) : 


46,070 


41,692 


71,503 
60,591 


40,041 
62,016 


69,002 
64,090 
42,127 
50,779 
33,943 


62,712 
61,704 


46,201 


68,221 


48,655 
61,221 
63,564 


51,719 


33,397 
60,486 


“eee eee 
eee 
eee eee 


eee 


2,542 


ee eee 


$8,342 


54,174 


10,182 
17,681 


20,913 


19,495 


69 
65 


eee eee 


96 
| | | | 
32,844 | 13,226 | 65 
pi, 31,629 | 10,063 | 61 
ale 17,426 44,590 | 66 
| 49/582 | 65 
56,25 
Bea 15,664 47,048 | 65 
Pars 15,613 46,091 | 64 
7 . ’ | 
40,898 | |. ......| 5,303 | 72 
Ry 
43,54 87 
32,224 | |.......| 69 
49,71 
: 4 | 
51,275 | 32,906 | 18,369 70 
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VoTES ON INITIATIVE AND REFERENDUM MEASURES—Continued 


Bill extending primary law so as to 
allow voters to express their choice 
for candidate for President and Vice- 
President, presidential electors and 
delegates to presidential conventions! . | 43,353 | 41,624 

Bill to create board of inspectors of 
state government and providing for 
bi-monthly reports®. 29,955 | 52,538 

Amendment extending initiative, refer- 
endum and recall powers of the people, 
37,031 | 44,366 

Amendment providing for verdict of 
three-fourths of jury in civil cases 
and separate summons for grand 

trial jurors; authorizing cer- 
tain changes in judicial system and 
procedure of supreme court; fixing 
terms of supreme court and official 


1Submitted under the initiative. 
?Submitted under the referendum upon legislative act. 
3Submitted to the people by the legislature. 


A further fact is worthy of consideration in this connection. It is _ 
comparatively easy to get the required percentage of signatures to 
petitions in Oregon. We are apt to think of this as a sparsely settled 
agricultural state. It is so in part, but it has a comparatively large 
urban population, and this is centered in one large city. Thirty per 
cent of the population of the state is in Portland. In the State of 
Ohio only twenty-nine per cent of the total population is found in 
the cities of Cleveland, Cincinnati, Columbus, Toledo and Dayton. 
If, therefore, cities of over 100,000 inhabitants are considered, Oregon 
has a comparatively greater urban population than Ohio or a number 
of other more populous states. This makes it easy to get the required 
percentage of signatures to petitions in the one large city, Portland. 
It is natural, perhaps, that the people of Oregon should be > 
divided in opinion, even after their somewhat extended experience 
with the initiative and referendum. The views of the friends of the 
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system are fairly set forth in the following statement from an address 
by United States Senator Jonathan Bourne: 


When the initiative and referendum was under consideration it was freely 
predicted by enemies of popular government that the power would be abused 
and that capitalists would not invest their money in a state where property would 
"exploded to attacks of popular passion and temporary whims. Experience has 
- exploded this argument. There has been no hasty or ill-advised legislation. 
The people act calmly and deliberately and with that spirit of fairness which 
always characterizes a body of men who earn their living and acquire their prop- 
erty by legitimate means. Corporations have not been held up and blackmailed 
iby the people, as they often have been by legislators. ‘‘ Pinch bills” are unknown. 
The people of Oregon were never before more prosperous and contented than 
they are to-day, and never before did the state offer such an inviting field for 
investment for capital. Not only are two transcontinental railroads building 
~ across the state, but several interurban electric lines are under construction, and 
rights of way for others are in demand. 


Quite at variance with this estimate is the view of Hon. Fred- 
_ erick V. Holman, regent of the Oregon State University. Ina recent 
address in Chicago he said among other things: 


It is a political axiom that the majority should rule, but without prejudice 
to the rights of the minority. In Oregon under the initiative the minority rules 
in many instances and sometimes to the prejudice of the majority. e « 

Briefly to summarize, then, we find that the so-called “reserve” power is greatty 
abused; that measures in overwhelming numbers and many of them loosely 
drawn are being put upon the ballot; that the percentage of those who do not 


“many measures is clearly indicated; that legislation is being enacted by minorities 
- to the prejudice of the best interest of the majority; and that the constitution 
itself is being freely changed with reckless disregard of its purpose and character. 


The impartial observer must concede, however, that the people 
_of Oregon are not disposed to surrender the power reserved to them 
in the initiative and referendum. A comparatively fair index to the 
popularity of the system is found in the vote at the election of 1910 
on the “‘act calling a convention to revise the state constitution.” 
It was generally understood that the purpose of this act was to revise 
the initiative and referendum out of the constitution. The vote 


Nevada 
In 1904 a referendum amendment to the constitution of Nevada, 
submitted to the electors of that state by the legislature, was approved 


fe. 
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by a large majority in a comparatively light vote. Ten percent of _ 
the electors are empowered to invoke the referendum against any __ 
law or resolution passed by the legislature. A majority of those 
voting thereon can approve or veto a measure. Thus far, the people 
have invoked the referendum on only one measure. In January, 
1908, after the labor trouble at Goldfields, a law creating astatecon- 
stabulary of 250 men was passed. Against this the organized labor _ 
of the state invoked the referendum. At the November election the 
law was upheld by a vote of 9,954 to 9,078. A constitutional 
amendment providing for the initiative has been submitted to the 
people and will be voted on at the coming November election. 


Montana 
The electors of Montana in 1906 ratified an amendment to their 
a constitution providing for direct legislation. Eight per cent of the 
voters at the last preceding gubernatorial election are required on — 
initiative, and five per cent on referendum petitions. The usual — 
“emergency laws” are excepted from the referendum, while “laws 
relating to appropriations for money,”’ laws for the submission of 
constitutional amendments and “local and special laws’’ may not 
be invoked by the initiative or submitted to the electors by referen- — 
dum petition. The percentages of signatures to either the initiative 
or referendum petitions must come from at least two-fifths of the 
whole number of counties of the state. The law against which the 
referendum is invoked continues in force until voted upon, unless 
the petition against it is signed by fifteen per cent of the electors. 
In the latter case the operation of the law is suspended as soon as 
the petition is filed. If a majority of the electors voting on anymeas- — 
ure vote against it, the measure is void. As usual in other states 
that have adopted constitutional provisions for direct legislation, 
the governor may not veto a measure submitted to the people. 
The style of all laws originated by the initiative shall be, “Be it 
enacted by the people of Montana.’”’ To this date the electors of — 
the state have not used the “‘reserved powers’”’ in this section of their 


Oklahoma 


When Oklahoma adopted her constitution preparatory to ad-— 
- mission into the Union, that document was widely criticised in cer- _ 


| 
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tain quarters as ‘radicalism run wild.”’ Indeed, if well authenti- 
cated reports are true, men in high places, inspired with patriotic 
fervor, sought to prevent the approval of the constitution by the 
people, lest its irrational and “‘socialistic”’ spirit might sweep with 
consuming fury beyond the borders of the new state to other inflam- 
mable territory. The many worded constitution has proven more 
formidable in length than in the fundamental character of its pon- 
derous articles and numerous sections. The student will be a little 

_ surprised to find that the article devoted to the initiative and refer- 
endum is explicit, comparatively brief, carefully written and con- 

_ servative in word and spirit. The percentages prescribed for sig- 

natures are fifteen to initiate a constitutional amendment, eight to 
‘initiate any “‘legislative measure,” and five to order the referendum 
on any act (emergency measures excepted) passed by the legislature. 

_ The people are required to vote at the next general election on meas- 

ures submitted to them, unless a special election is ordered by the 

_ legislature or the governor. ‘Petitions and orders for the initiative 

_ and for the referendum shall be filed with the secretary of state and 
addressed to the governor of the state, who shall submit the same 
to the people.”” The referendum ‘‘may be demanded against one or 

_ more items, sections, or parts of any act of the legislature,” but 

_ this shall not delay the remainder of the act from going into effect. 
The initiative and referendum is extended to all counties and dis- 
_ tricts of the state. A measure rejected by the people can not be 
_ brought before them again by initiative petition for three years, 

- unless said petition is signed by twenty-five per cent of the legal 
voters. 

The following provision of this article is important: 

“Any measure referred to the people by the initiative shall 
take effect and be in force when it shall have been approved by a 
majority of the votes cast at such election. Any measure referred 
to the people by referendum shall take effect and be in force when 
it shall have been approved by a majority of the votes cast thereon 
and not otherwise.” 

These requirements, it will be seen, make it comparatively much 
more difficult to enact a law by initiative process than to veto it 
. through the referendum. 

eet Following are the peauite of the operation of the initiative ve and 
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INITIATIVE AND REFERENDUM VOTES IN OKLAHOMA 


Majority 
Approving | 
Rejecting 

age of 


Majority 
Percent 
Total 


1908 
Initiative bill, authorizing school lands 
of the state to be sold to home- 
steaders 
_ Legislative proposal to establish a “* New 
Jerusalem,” or model city, for seat of 
state government 
(Total vote at election, 252,022.) 
1910 
SPECIAL ELECTION, JUNE 
Initiative amendment, providing for 
merger of railroad companies....... . | 53,784 108,205 
Initiative bill, relative to location of 
state capital 64,501 
(Total vote, 161,989.) 
1910 
SPECIAL ELECTION, AUGUST 2 
“Initiative amendment, containing 
“grandfather clause’’ for disfranchis- 


96,745 |110,840 


117.441 | 75,792 


135,443 106,222 
(Total vote, 241,655.) 


1910 
REGULAR ELECTION 


woman’s suffrage 88,808 |117,736 
nitiative amendment, providing for 
local option on liquor question 105,041 |126,118 21,077 
Legislative proposal to establish a ‘‘ New 
Jerusalem,” or model city, for seat of 
state government 84,336 118,889 34,563 


Referendum on general election law....| 80,146 106,459 26,313 
(Total vote for governor, 245,452.) | 


Maine 


Maine was the first state on the Atlantic sea-board to provide 
in its constitution for the initiative and referendum. Laws may be | 
proposed by initiative petitions with signatures of 12,000 electors. 
Constitutional amendments can not be initiated by petition. If 
a law proposed by initiative is not enacted by the legislature it must | 


‘Supreme court declared this election unconstitutional. 
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* be referred to the people, either alone or with a competing measure 
of similar character framed by the legislature. Laws, except emer- 
yency measures, shall not take effect until ninety days after the ad- 
a a. journment of the legislature. If before the expiration of this time 
_ petitions signed by 10,000 electors are filed with the proper officers 
- against any law it must be submitted to popular vote for adoption 
or rejection. The legislature is also authorized to enact measures, 
subject to ratification by referendum vote of the people. A majority 
of those voting for and against any measure adopts or rejects it. The 
initiative and referendum powers are extended to the municipalities 

of the state. 
In 1909 the people of Maine for the first time voted for measures 
under this new provision of their constitution with the following 

results: 


Majority 
Rejecting 


| 
| 


3 


Referendum on act fixing standard of 
alcohol in intoxicating liquors 31,093 | 40,475 9,382 
Referendum on act to divide the town 
of York and establish the town of 
Gorges 19,692 | 34,722 15,030 
Referendum on act authorizing recon- 
struction of Portland Harbor bridge. .| 21,251 | 29,851 8,700 
(Total vote for governor, 141,031.) | 


Missouri 


In 1903 the legislature of Missouri voted to submit to the people 

an amendment to their constitution providing for direct legislation. 
The required percentages of signatures to petitions were too high 
to suit the friends of the movement and they had other objections 
to the amendment. It was defeated at the election in 1904. In 
1907 the legislature again submitted an initiative and referendum 

- amendment which was approved by a substantial majority of the 
electors in November of the following year. This amendment pro- 
vides for the referendum on petitions signed by five per cent, and for 
the initiative on petitions signed by eight per cent of the electors 
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of the state. The latter applies to constitutional amendments as 

well as laws enacted by the legislature. The required percentage 

of signatures must come from at least two-thirds of the congressional 
districts of the state. 

Supplemental legislation was promptly enacted for carrying 

_ this constitutional provision into effect. Two amendments to the 

_ constitution were submitted on initiative petitions in 1910 with 
the following results: 


Approving 
Rejecting 


Majority 


"State-wide prohibition of the liquor 7 
traffic 207,281 425,406 218,125 my 


State tax for support of University of 
181,659 344,274 162,615 79 


_ unconstitutional to amend the constitution in this regard. In this 
_ action he was sustained by the supreme court of the state. 
™ n a recent letter Herbert S. Hadley, governor of Missouri, 
; It is probable that quite a number of amendments to the constitution and ? 
kk gislative measures of public importance will be submitted to a vote of the peo- 
_ ple at the coming election by initiative petition. pny J these will probably 
Ss; one providing for 
home rule for the people of the large cities in police and excise affairs; an amend- 
‘ment to the constitution authorizing a workmen's compensation law; one author- 
izing a public service corporation commission, and one prohibiting contract labor 
_ in the state penitentiary. 
i I believe if the question of retaining or rejecting this proposition (the initia- 
tive and referendum) were submitted to a vote of the people, that they would vote 
to retain this provision of the constitution by a much larger majority than that 


by which it was adopted in 1908. 
a 
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Michigan 


The constitution of Michigan, adopted in 1908, gives the legis- 
= lature power to refer any act, except appropriation bills, to the people. 

“ Acts so referred do not become laws unless approved by a majority of 
te the electors voting thereon. The people are also given the power 
to initiate constitutional amendments, the signatures of twenty-five 
per cent of those voting for secretary of state at the last preceding 
election being required to submit such amendment to the legislature, 
which may, in joint session of both houses, reiect it or refer it to the 
people in original or modified form. 


= 


Arkansas 


The initiative and referendum constitutional amendment, 
adopted by the people of Arkansas in 1910, in all of its essential 
features, percentages voters required to sign 


a * “es 


Colorado 


The State of Colorado followed closely in the footsteps of Arkan- 
sas in adopting the Oregon plan of direct legislation. The legis- 
lature of the state met in special session September 10, 1910, and 
submitted to the people an amendment which they adopted at the 
following November election. 


Arizona 

The constitutional convention of Arizona in 1910, true to western 
predilection, framed a constitution so emphatically progressive that 
it precipitated extended discussion in both houses of congress when 
the question of admitting that state into the Union was under con- 
sideration. ‘ The presidential veto eliminated from that constitution 
the recall provision, but left intact the reservation of initiative and 
referendum powers. Ten per cent of the voters may propose laws 
and fifteen per cent constitutional amendments. Five per cent 
may order the submission of any measure (except emergency laws) 
passed by the legislature . Initiative powers are extended to “cities, 
towns and counties.”’ 


New Mexico 
New Mexico, seeking admission into the Union with Arizona, ' 
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. * a 
tively progressive.” It provided for the referendum but not for 
the initiative. The laws excepted from this provision are those 
“providing for the preservation of the public peace, health and safety; 
- for the paying of the public debt and interest thereon, or the crea- 
tion or funding of the same, except as in this constitution otherwise 
_ provided; for the maintenance of public schools or state institutions, 
-: and local or special laws.”” Referendum petitions must be signed 
by ten per cent of the voters of the state, and this ratio must be 
contributed by at least three-fourths of all the counties. A law 
against which referendum petitions are filed continues operative 
until it is vetoed at the election, unless fifteen per cent of the electors 
have signed the petitions, in which case the operation of the law is 
. suspended until the people vote upon it. A law submitted to the 
_ people i is rendered void if a majority of those voting on it vote against 
it, but the total vote cast thereon must be at least forty per cent 
_ of the entire “— cast at the election. 


The latest state to heeneneiate an initiative and referendum 
_ amendment in its constitution is California, and this amendment 
exceeds in length any of similar import and purpose previously 
— ratified in the United States. In the first section the people “reserve 
- to themselves the power to propose laws and amendments to the 
_ constitution, and to adopt the same at the polls, independent of the 
 —_—— and also reserve the power, at their own option to so 
adopt or reject any act, or section or part of any act — by the © 
legislature.” 
This amendment provides: 
(1) For the direct initiative’ on laws and constitutional amend- 
ments through petitions signed by eight per cent of the electors 
voting at the last previous gubernatorial election. 


. The initiative is the power reserved to the people to originate laws or constitutional amend- 
‘ments ee petition and enact them by popular vote. 
2. The direct initiative is the power reserved to the people to originate laws orconstitutional _ 
amendments by petition and enact them by popular vote, without reference to the general assembly. _ 
3. The indirect initiative is the power reserved to the people to originate laws or constitu- " f. 
tional amendments and enact them by popular vote after they have been referred for considera- 
tion to the general assembly. 7 
4. The referendum is the power reserved by the people to veto or sustain by popular vote 

a law passed by the general assembly. \ 
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(2) For the indirect initiative on proposed laws through peti- 
tions signed by five per cent of the electors voting at the lasi preced- 
gubernatorial election. 
7 (3) For the referendum on laws through petitions signed by five 
per cent of the electors voting at the last preceding gubernatorial 
election. 
(4) The reservation of initiative and referendum powers to the 
counties, cities and towns of the state. 
When a proposed law is submitted through the indirect initia- 
_ tive to the legislature, that body may enact it without change. If 
_ this is not done the proposed law must be submitted to the electors, 
but the legislature may submit at the same election a competing 
measure of similar character. Direct initiative measures must be 
submitted at least ninety days before the election at which they are 
_ voted upon. The usual emergency measures are excepted from the 
operation of the referendum. Many details are given in regard to 
_ signatures to petitions, submission to the electors of the state, and 
the conduct of elections. 


. Proposed Amendments 


In the s nmmenaty on a preceding page it will be paver that initia- 
tive and referendum constitutional provisions are to be submitted 
this year in an unusually large number of states. No attempt will 
be made to analyze these provisions. They are all modeled after 
those already adopted and contain few distinctive features. The 
proposed amendment to the constitution of Washington contains 
the following regulations for voting on competing measures: 

“The legislature may reject any measure so proposed by initia- 
tive petition and propose a different one dealing with the same sub- 
ject, and in such event both measures shall be submitted by the sec- 
retary of state to the people for approval or rejection at the next 
ensuing regular general election. When conflicting measures are 
submitted to the people the ballots shall be so printed that a voter 
can express separately by making one cross (X) for each, two pref- 
erences, first, as between either measure and neither, and secondly, 
as between one and the other. If the majority of those voting on 
the first issue is for neither, both fail, but in that case the vote on 
the second issue shall nevertheless be carefully counted and made 
public. If a majority voting on the first issue is for either, then 
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the measure receiving a majority of the votes on the second issue 
_ shall be law.” 
. Much has been said of the amendment proposed to the consti- 
tution of Wisconsin. Approving reference was made to it by Theo- 
- dore Roosevelt in his speech before the constitutional convention 
of Ohio. It provides for the initiative on any bill previously intro- 
_ duced in the legislature, either in its original form or as amended 
at any stage of its progress before that body. The initiative peti- 
tion must be signed by at least eight per cent of the “‘ qualified electors 
a calculated upon the whole number of votes cast for governor at the 
last preceding election,” 

The proposed amendment to the constitution of Ohio, adopted 
in convention and to be submitted to the people September 3d 
of this year, provides for a unique indirect initiative. The pro- 

ponents of this section have summarized its provisions as follows: 

“If at any time not less than ten days prior to the commence- 

ment of any session of the general assembly three per centum of the 
electors shall sign a petition proposing a bill and shall file the same 
with the secretary of state, it shall be transmitted by him to the gen- 
eral assembly. If the general assembly passes the bill as petitioned 
for, it shalt become a law subject always to the referendum as herein- 
after defined. If the general assembly fails to pass the law petitioned 
é for, or passes it in an amended form, a petition containing the signa- 
me :: tures of three per centum of the electors in addition to the original 
_ three per centum may require the submission to the voters for ap- 
_proval or rejection of the law originally petitioned for, or as modi- 
fied by any of the amendments proposed by the general assembly. 
~ Ifa majority of those voting on the proposed measure vote in favor 
1 of it then it shall become a law and the law passed by the legislature, 
_ if any, pursuant to the petition presented to the general assembly 
_ shall become void.” 

To this explanation might be added the fact that the legisla- 
a is given ample opportunity to amend, as it desires, the proposed 

law and pass it in modified form. If this is satisfactory to the friends 


of the measure, they may simply permit it to go into effect without 
_ further action. In such a case the necessity of submitting compet- 
‘ing measures is avoided. Every law proposed by initiative petition 
> will receive all the benefit of legislative scrutiny and modifications. 
_ For this consideration the legislature is given the ample time of four 

months. 
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Local Initiative and by General State Laws 


Oberholtzer i in his ““The Referendum, Initiative and Recall in 
America,’’ gives the following summary for those states that have 
adopted the initiative and the referendum in local matters by gen- 
eral laws: 


Initiative, Referendum, | 
Per cent Per cent 


Nebraska 
Oregon 
Montana 
Oklahoma: 
In counties and districts. 


Facultative 


Colorado 5 
Wisconsin: 
General election 
_ Special election 


California (counties): 
General election 
Special election 

California (cities): 
Regular election 
Special election 


While this contribution calls for neither a horoscope nor a 
prophecy, a few observations based on recent experience and present: 
tendencies may not be wholly out of place: 

(1) The initiative and referendum in some form will probably 
in time be introduced into almost every state constitution in the 
United States. 

(2) With a large and rapidly increasing population this country 
will never substitute direct legislation for the representative system. § 
Legislatures will continue to enact practically all state statutes. 
In case of flagrant failure or betrayal of the people in the reac _ 
of laws subversive of their welfare, the people will have a remedy. 4 =) 
The powers reserved in the initiative and referendum, it may be truly 
said, are designed to make representative government more thor- — 
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.— ~ oughly representative. Such has been the purpose of the great 


~ majority of those supporting the movement, and it is safe to say 
that such has been the effect of the inauguration of direct legisla- 
~ tion in the states where it has been introduced, and toan appreciable 
extent in the states where it has not yet received constitutional 


_ sanction. The awakening of the people on the subject has made 


_ Tepresentatives more responsive to popular demands. With the 
legislature quick to respond to the will of the people there will soon be 
or ire occasions in any state for theuse of the initiative and referendum. 

(3) It is probable that the reservation of these powers will have 

a permanently wholesome influence on the agents of “special privi- 
lege,” variously denominated in reformatory nomenclature as 
“‘bosses,”’ ‘‘lobbyists,” “‘minions of predatory wealth,” etc. They 
will not go to the expense of securing by their peculiar methods — 
legislation that may be vetoed by the people. These “ bosses”’ a 
*“‘minions’’ will not, however, be removed from the arena of political 
activities. They will next go to the sources of power, the people _ 
themselves, and make the effort to manipulate them as they have i 
already done, in some instances, through the direct primaries. 


thing in matters pertaining to their own government,”’ : al 
While this is true, a proposed law is not necessary perfect in form _ 
or beneficent in operation simply because it was drawn by one of _ 
“the plain, honest, common people.’””’ Those who formulate a law 

to be placed at the head of initiative and referendum petitions ought _ 
to welcome, as they doubtless will, all the aids sought by the con-— 
scientious member of the general assembly. This expert service 
should be offered by the state and should be entirely independent 

of partisan influences. 

(5) The initiative and referendum places larger powers in the 
hands of the people. The success of this supplemental function of 
government implies, encourages, and demands an intelligent, ror al 
pendent, incorruptible and patriotic electorate. 

(6) While the verdict on the initiative and referendum seems 
destined to continue favorable, the ultimate conclusion may take 
the direction of the testimony of a governor of a state in the middle Ta 
West, where the system has been given its initial test. ‘On the i 
whole,” he said, “I think it is a good thing, but Ido not believe that = 
it will prove the panacea that its friends predict or the source of 
danger to the ‘special interests’ that they now anticipate.” 
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as _ THE INITIATIVE, REFERENDUM AND RECALL 
IN SWITZERLAND 


By E. Rapparp, 
Of Geneva, Switzerland, 

Instructor in Economics at Harvard University. 


I. Wuy Swiss Democracy SHOULD INTEREST AMERICANS 


There are two compelling reasons which make the Swiss experi- 
ment in direct democracy well worth considering in the United States. 


The United States and Switzerland: A Parallel 


Ss In the first place, political analogies although often deceptive, are 
we always interesting and may sometimes be helpful. The closer they 
are, the less deceptive and the more suggestive they must prove to be. 
Now the contrasts are no doubt many and striking between the 
young, colossal, and ever-expanding republic, founded on the shores 
of a new continent at the close of the eighteenth century, and the 
ancient and minute Helvetic commonwealth, situated in the heart 

of Western Europe, whose legendary origins lie hidden in the dark- 
ness of the Middle Ages. But between the two countries of to-day, 
there are relations and resemblances also, which, though they may 
escape the glance of the superficial observer, should not be over- 

looked by the careful student of comparative politics. 

Both are federal republics in which the so-called principle of 
“double sovereignty,” local and national, has given rise to the same 
legal problems and to the same political difficulties. The Swiss 
constitution of 1848, of which the present fundamental law of 1874 

is the natural outgrowth, was a conscious imitation of the American 
constitution of 1789.' Both countries are democracies. This is 


1 This is denied by Riattimann in his work entitled Das nordamerikanische Bundesstaatsrecht 
__perglichen mit den politischen Einrichtungen der Schweiz, 3 vols., Zurich, 1867-1876, vol. I, p. 25. 
But the constitutional debates, as well as the whole Swiss political literature of the first half of 
the nineteenth century, conclusively show that he is mistaken. See for instance the characteristic 
quotations in Th. Curti’s Die schweizerischen Volksrechte 1848 bis 1900, Bern 1900, pp. 1-12; 
_Hilty, “Das Referendum im schweizerischen Staatsrecht,"’ Archiv fiir dffentliches Recht, 1887, 
p. 207; W. D. McCrackan, “ The Swiss and American Constitutions,”” Arena, vol. IV, July, 1891, 
p. 173; A. V. Dicey, “The United States and the Swiss Confederation,"” The Nation, October, 
1885, vol. XLI, p. 297. Cf. also the introduction to my article on the “Initiative and the Refer- 

endum in Switzerland,” in the August, 1912, number of the American Folitical Science Review. 
(110) 
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indisputably true of Switzerland. It is still sometimes questioned 
of the United States. Without entering upon a discussion on this Sis 9 
point, we would ask those who are inclined to deny it, what term a 
could more adequately define the political régime of a nation, whose 

citizens are so unanimously convinced that they are living under a_ 
government of the people, for the people, and by the people? That | 

formula of democracy so perfectly expresses the prevailing senti- ¥ 
ment, that all positive institutions which conflict with it, have be- _ 
come anachronistic and are therefore doomed. In the actual © 
workings of party government there are certainly many contrasts 
between the two republics, but that the political machine is not an | 
American monopoly, will be clearly recognized the day some acute 
observer renders Switzerland the great public service for which the 
United States is so grateful to Mr. James Bryce. 

Economically, it is true, there are no apparent resemblances 
between ocean-bounded, wheat-growing, and mining America, and 
pastoral Switzerland, with its poverty in mineral wealth and ts 
lack of seaports. But when Mr. Bradford, discussing the possible 
application of Swiss methods of popular government to America, aay 
warns his readers against fallacious analogies on the ground that 
Switzerland “has no very large manufactures or large cities and no 
great extremes of wealth and poverty,” he is certainly mistaken.” 
The cotton-spinning and weaving trades, the silk, embroidery, — 
watchmaking and chemical industries of Zurich, Basle, St. Gall, 
Neuchatel and Geneva are, in proportion to the size of the commu- — 
nities in which they prosper, quite comparable to the largest manu- 
factures in the United States. They are organized on a highly capi- 
talistic basis and have therefore given rise to an industrial proletariat _ 
on the one hand and to great fortunes on the other. On the whole, 
no doubt, wealth is more evenly distributed in Switzerland than in 
Great Britain or Germany, but cannot the same be claimed for the _ 
United States? New York, it is true, is more than twenty-five _ 
times as large as Zurich, the largest city in Switzerland, but there is 
relatively a more numerous urban population in Switzerland than i 
in the United States. The number of cities whose population exceeds _ 
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. r proportion of 13 to 1. But the total population of the United States ee a 
ail is to that of Switzerland about as 25 isto 1. It is important to notice ons) Ra a 
4G, Bradford, The Lesson of Popular Government, 2 vols., New York, 1899, vol. II, p. 231. 
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that the distribution of population according to occupations is not 
essentially different in the two countries. In 1905, of the 1,818,217 
Swiss, who could be classed as immediate producers, 43 per cent 
were engaged in agriculture, 40 per cent in manufacturing and 
mechanical pursuits, and 17 per cent in trade and transportation. 
The corresponding figures for the United States, according to the 
census of 1900, were 41 per cent, 39 per cent, and 20 per cent.* 
Socially again the parallelism is striking. In both countries 
the middle-class agricultural element, though numerically weaker 
than all the other classes combined, is still represented by a strong 
and prosperous body of land-owning farmers, whose influence is 
always potent and often decisive in national affairs. In both coun- 
tries Protestantism is the prevailing creed, but in both there is an 
important Catholic minority. In point of general education and 
public enlightenment Switzerland occupies in continental Europe a 
situation similar to that of the United States in America. Thanks 


to the constantly growing influx of foreigners of German, French, 


3 Absolute accuracy cannot, of course, be claimed for these figures. They are based on official 
Swiss and American data, combined in such a way as to make a comparison possible. Miners and 
quarrymen, for instance, who, in Swiss statistics, are classified with the farmers, as being like- 
wise engaged in Gewinnung der Naturerzeugnisse, have been transferred to the second category. 
On the other hand, hotel-keepers and the like, who, according to the American census, are engaged 
in domestic and personal service, have been counted with tradespeople. C/. Statistisches Jahr- 
buch der Schweiz, Jahrgang, 1907. Ergebnisse der eidg. Betriebszdhlung von 1905, and Statistical 
Abstract of the United States for 1911. 

4 Obviously this statement cannot be scientifically substantiated. Perhaps the most signifi- 
cant tangible symptom of wealth and education, the two essential conditions of advanced civili- 
zation, is the comparative amount of written matter annually forwarded by mail. The following 
table may therefore be pertinently cited in this connection: 


Population 


Countries. in 1908. 


Total number of 
letters and cards for- 
warded in 1908. 


Number of letters 
and cards forwarded 
per head of population. 


91,030,000 

3,585,000 
64,926,000 
30,463 ,000 
39,602,000 
34,687 ,000 


7,947 000,000 
252,000,000 
4,041 ,000,000 
1,095 ,000 000 
1,320,000,000 
376,000,000 


United States...... 
Switzerland......... 
Germany 

Austria 


—See United States Statistical Abstract, 1910. 


Although such general data must be interpreted with extreme caution, statistics seem to 
show that, with regard to the amount of money spent per scholar for educational purposes, no 
government in Europe more nearly approaches the United States than Switzerland. See A. D. 
Wells, The New Dictionary of Statistics, London, 1911, p. 209. 
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and Italian origin, Switzerland is confronted with an immigration 
problem which, in many of its aspects, is even more perplexing than 
that which at present faces American statesmen. Switzerland, 

it is true, has never been seriously troubled with a race question, 
but that in the Helvetic, as well as in the American republic, sapien 
unity has no ethnological basis is clearly shown by the varieties of . r 
languages spoken by the Swiss people. It would be a most interest- - 
ing task to show that Switzerland owes no less to the religious intol-_ 7 
erance of other nations than does the United States, but this would | 
lead us too far away from our main subject. We may say, however, 
in concluding this comparative political, economic and social sketch, 
that the historical influence of the Huguenot element in Switzerland, 
can well be compared to that exerted by the Puritans and the other 
religious refugees on American prosperity and on American institu- ” 
tions. 

“But,” I hear an impatient reader exclaim in patriotic protest, 
“why all these laboriously established analogies? What can the oe 
hundred millions of United States citizens learn from the ee. 
of a nation smaller, in population, than New York City?” My 
answer is simple. The modern devices of direct democracy which 
we are about to discuss, obtain in the federal government in Swit- 
zerland, whereas, to begin with at least, it is not proposed to apply 
them to the federal government in America. Now, small as she may m a 
appear, Switzerland is larger than all American cities but one, and 
larger also than many American States.® 


* On December 1, 1910, Switzerland had a population of 3,741,971. Its distribution accord- Pes 
ing to creed, tongue and nationality is shown in the following table: 
Percentage 


Protestants 57.1 
Catholics 1,590,792 42.9 


3,176,675 
2,599,154 


—Stalistisches Jahrbuch der Schweiz, Jahrgang, 1910. 


* Switzerland, with a population of 3,741,971, an area of 15,976 square miles, and conse- | j 
quently an average density of 234.2 inhabitants per square mile, were it an American state, 
would rank forty-first in point of area, between West Virginia (24,170 square miles) and Mary- 
land (12,327), sixth in point of population, between Texas (3,896,542) and Massachusetts 
(3,366,412), and fourth in point of density of population, between New Jersey (337. 7 inhabi- — 
tants per square mile) and Connecticut (231.3 inhabitants per square mile). 
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Objections based on considerations of relative size and import- 
ance cannot therefore be justly urged against us. Besides, even 
if these objections were theoretically justified, they would be practi- 

i cally irrelevant, as the actual influence of Swiss direct democracy 
f! ie _ on American institutions cannot be denied. It is futile to argue 
that the United States can learn nothing from the Swiss example, 
when it may be proved that in point of fact they have admittedly 

learned a great deal. 


The Recent Adoption of Swiss Methods in the United States: A 
Case of Democratic Contagion 


SF This leads us to state the second compelling reason why intelli- 
gent citizens of this country should be peculiarly interested in our 
subject. Not only may the Swiss experiment be of assistance to 
him who would help solve the problems of the immediate Ameri- 
can future, but it cannot be overlooked by him who would fully 
understand the development of the recent American past. This 
case of democratic contagion, although recognized by several,’ has 
never been clearly diagnosed and fully stated. I may therefore be 
excused if I dwell upon it here in some detail. 

One of the most marked features of the political evolution of the 
United States in the course of the nineteenth century is an ever- 
growing popular dissatisfaction with the state legislatures and a con- 
sequent constitutional limitation of their powers. 

Professor Burgess had clearly established the fact in 1886.' 
Soon after it was generally recognized among publicists? and in 1898 
Mr. Edwin L. Godkin devoted a whole chapter of his ‘‘ Unforeseen 
Tendencies of Democracy”’ to the discussion of “‘ The decline of legis- 
latures.’’ 

The people had long distrusted their elected representatives, but 
towards the close of the century, owing to a variety of definite cir- 
cumstances, they were roused to a sense of violent and impatient 
protest against their domination.'! 


? For instance by President Lowell in his recent article in the Quarterly Review, vol. CCXIV, 
April, 1911, p. 525. 

8 In his article on the ‘American Commonwealth,” Pol. Sci. Quarterly, vol. I, pp. 26-30. 

*See for instance the Spectator, vol. LXXI, p. 904; E. V. Raynolds, Yale Review, vol. IV, 
p. 289. 

” Boston, 1898, Chapter IV, pp. 96-145. 

11 An undoubtedly exaggerated but still a significant expression of this feeling may be found 
in the campaign book of the People’s Party published in 1892 by the Hon. Thomas E. Watson, 
Member of Congress from Georgia, under the title, Not @ Revolt; It is @ Revolution, Washington, 
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In Mr. James Bryce’s celebrated work on the American Com- _ 


monwealth, whose first edition appeared at the close of the year 
1888, American institutions were subjected to an analysis more 
searching in its method and more comprehensive in its scope than 
had ever been attempted before. The evils of corrupt bossism and 
of political feudalism which that remarkable work revealed, were 


wl 


all the more startling to American pride, since their foreign critic _ 


was so evidently fair and so eminently sympathetic in his general 
judgments. “It has become somewhat of a common place assertion 
that our politics have reached the lowest stage to which they may 


safely go,”” wrote Mr. W. D. McCrackan in 1893."2 He added, “The 


general conviction has gone abroad, amply justified by the whole 
course of history, that no democracy can hope to withstand the 


corrupting influences, now at work in our midst, unless certain radical ==> 


reforms are carried to a successful conclusion.” 


At about the same time the attention of the English speaking i 


public was almost suddenly called to the Swiss experiment in direct oy 


democracy. In 1890 the anonymous author of an article in the 
Edinburgh Review declared that Switzerland was ‘‘to Englishmen 
the best explored and the least known state of modern Europe.”* 
The referendum seemed absolutely strange to the Anglo-American | 
world at large. Such works as Ripley and Dana’s American Cyclo- — 
pedia (1875) and Lalor’s Cyclopedia of Political Science (1882-1884) 
contained no articles on the subject. According to Murray’s New 
Historical Dictionary the term was first used in the English press 


in 1882 in relation to Swiss affairs. Two articles describing the Swiss _ 


referendum were published in The Spectator in 1884. They bore the 
following titles, ‘‘The popular veto in Switzerland” and the ‘‘Swiss 


right of censure.”"* In 1890, the author of the above-mentioned — 


article in the Edinburgh Review, defining the referendum, declared 
it to be ‘‘a term utterly foreign to English constitutionalism.”” 
Writing in 1894, Professor Dicey relates that “the nature and the 


very name of the referendum were then (1890) unknown to Eng-— 


12 Save the Republic, No. 3, Present Day Problems, Boston, 1893, p. 1. 

3 Art. ‘‘ Democracy in Switzerland,” Edin. Rev., vol. CLX XI, Jan., 1890, p. 113. Cf. A. W. 
Hutton, ‘Switzerland as a School of Politics,’ Living Age, vol. CLXXXVIII, Jan., 1891, p. 150: 
“Switzerland is the best known and the least known of all the countries of Europe. Its physical 
features are familiar to every one; its system of government only to a few." See also E. A. Free- 
man, “‘The Referendum,” Universal Rev., vol. VII, May-August, 1890, p. 331. 

“Vol. LVI, p. 1340, and vol. LV IL, p. 672. 

% Loc. cit., p. 135, ' 
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lish statesmen.’"* This was not a result of mere insularism, as is 
shown by a similar statement made by Mr. McCrackan with regard 
to the United States for the year 1888.'" Five years later, in Eng- 
land as well as in this country, the term had become familiar to 
every one and the desirability of the adoption of the institution was 
widely discussed. In 1894 Professor Dicey comments on “the vast 
change”’ which had taken place in this respect in England;'* and in 
1896 Mr. W. E. H. Lecky speaks of the Swiss referendum as of the 
“great possible constitutional change, very new to English opinion, 
which has risen with remarkable rapidity into prominence in the 
last few years.’""® In America, Mr. McCrackan, in 1893, notes the 
“truly astonishing rapidity with which this question of the refer- 
endum has forced itself into public notice,’ and in 1896 Mr. Elt- 
weed Pomeroy writes that “the word referendum is constantly in 
the daily papers, so that the reader must be far behind the times 
who is not familiar with the term.’”** What had happened in the 
course of this short period, so momentous for the history of our 
subject? 

A series of articles and books had been published in English 
on Swiss history and on Swiss institutions. The referendum had 
been discovered and its possibilities as an effective defense against 
unpopular legislation had been made ciear. Corruption in the 
United States and the Irish Home Rule policy in Great Britain, which 
a parliamentary majority seemed inclined to impose on an unwilling 
people, had, in both countries, indisposed the electorate towards their 
representatives. Democracy was ill. A new cure was proposed. 
The eagerness with which the American and English publicists seized 
upon the imported Swiss remedy reminds one of the feverishly hope- 
ful expectancy with which an invalid welcomes a novel foreign drug. 

Before 1889 the English speaking public had had occasion to hear 
of the referendum only through a few scattered magazine articles 
and newspaper correspondences. In 1885, it is true, Sir Henry Sum- 


1% National Rev., vol. XXIII, March, 1894. p. 65. 

17In an article on the “Swiss Referendum" published in the Cosmopolitan, vol. XV, July, 
1893, p. 333: “Five years ago its very name was unknown in this country." 

18 Loc, cit. National Rev. 

19 Democracy and Liberty, 2 vols., Ist ed., London, 1896, vol. I, p. 277. 

Loc. cit. Cosmopolitan. 

2! Arena, vol. XVI, p. 42. See also F. Parsons, The City for the People, Philadelphia, 1900, 
p. 287: ‘With the single exception of the public ownership of monopolies, no other progressive 
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ner Maine had given the subject some attention in his “Essays on — - 


Popular Government.’ But discussing the referendum, as he did, 
mainiy to show its negative effects and thereby to dissipate the 


“ross delusions”’ of that “ particular political school”’ which believed _ 
that ‘‘ Democracy was a progressive form of government,” he evidently — 


did not commend it to the radical elements of the conmunity, who 


could alone be expected to favor its adoption. In 1885 and 1886, 


Professor Dicey, holding that ‘‘the problem of the age is how to form | 


conservative democracies,’’* and observing the conservative tenden- 


cies of the Swiss referendum, urged that this new device be carefully _ 8 


considered in America, and predicted that “for good or bad, it is 
likely to come into existence in every thoroughly democratic state.’ 
But both his advice and his prophecy seem to have escaped general 


notice. In 1888 the question was again ventilated in an interesting 


article in the Westminster Review™ and in several pages of Mr. 
Bryce’s “American Commonwealth;” but it was only in the follow- 
ing year that public discussion was fairly started by the publica- 


tion of Sir Francis Ottiwell Adams and Mr. C. D. Cunningham’s _ 
comprehensive book on “ The Swiss Confederation.”% Itwasawork _ 


neither original in its conception nor profound in its analysis, but it 
combined the merits of clearness and general accuracy,” with the 
great advantage of timeliness and novelty to the English reader. 


The volume was favorably reviewed in many periodicals* and exten- _ 
sively used and quoted by the hundreds of Anglo-American authors | 


who, in the course of the last twenty years, have discussed Swiss 
institutions in books, pamphlets, magazines, and newspapers.” 
At the other pole of the Anglo-Saxon world Professor B. Moses, 
within the same year, published his treatise on the ‘‘ Federal govern- 
ment of Switzerland,’’*® a useful book but less entertainingly written 


2 London, 1885, p. 97. 

% “* Democracy in Switzerland II," Nation, vol. XLIII, December, 1886, p. 494. 

™ The “United States and the Swiss Confederation,”’ Nation, vol. XLI, Oct., 1885, p. 298. 

% Vol. 129, February, pp. 204-213, reprinted in the Living Age, vol. LXXVII, March, pp. 
643-648. 

% London, 1889. 

” Adams, its principal author, was British minister in Berne at the time. 


% See for instance the Spectator, vol. LXII, May, 1889, pp. 650-651; Atheneum, vol. II, | 


July, 1889, pp. 59-60; Edin. Rev., vol. CLXXI, Jan., 1890, pp. 113-150. 
In the preface to the first edition of his Referendum in America, Mr. E. P. Oberholtzer 


declares that ‘‘this book started discussion in this country.” 2d ed., New York, 1912, p. iii. | 


Some familiarity with the contemporary literature of the subject enables me fully to confirm this 
statement. 
*® Oakland, Cal., 1889, 
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than the former, and evidently not intended for a wide popular 
circulation. From 1890 until 1898, when the first American state 
adopted the initiative and the referendum of the Swiss type, Swit- 
zerland, and particularly its experiments in direct democracy, 


- were subjects of ever increasing interest in England and America. 
_ The following list of chronologically arranged publications may 


serve both as an indisputable proof of this interest and as a very 
incomplete English bibliography of our subject: 


1883. Anon., “The popular veto in Switzerland,” Spectator, vol. LVI, Oct., 
pp. 1340-1341. 

1884. Anon., “The Swiss vote of censure,” Spectator, vol. LVII, May, pp. 
672-673. 

H. S. Maine, Popular Government. Four Essays. London. 

E. de Laveleye, “The recent progress of democracy in Switzerland,” 
Nineteenth Century Rev. vol. XVIII, Sept. pp. 493-512. Reprinted 
in the Living Age, vol. CLXVII, Oct., pp. 67-79. 

A. V. Dicey, “‘The United States and the Swiss Confederation,’’ Nation, 
vol. XLI, Oct., pp. 297-298. 

A. V. Dicey, “‘Democracy in Switzerland,” Nation, vol. XLIII, Nov., 
pp. 410-412; Dec., pp. 494-496. 

J. Bryce, The American Commonwealth, London and New York. 

Anon., “The Swiss Constitution."’” Westminster Rev., vol. CXXIX, 
Feb., pp. 204-213. Reprinted in the Living Age, vol. CLXXVI, 
March, pp. 643-648. 

F. O. Adams and C. D. Cunningham, The Swiss Confederation, London. 

B. Moses, The Federal Government of Switzerland, Oakland. 

Anon., “‘The Swiss Confederation,” Spectator, vol. LXII, May, pp. 
650-651. 

Anon., “The Weight of Mass Vote,” Spectator, vol. LXIII, Oct., pp. 
425-426. 

Anon., ‘‘The Swiss Confederation,” Atheneum, vol. II, July, pp. 59-69. 

E. J. James, translator, The Federal Constitution of Switzerland, Phila- 
delphia. 

Anon., Government of Switzerland,’’ Adlantic Monthly, vol. LXV, 
Jan., pp. 128-132. 

Anon., “‘ Democracy in Switzerland,”’ Edin. Rev., vol. CLXXI, Jan., pp. 
113-145. 

A. V. Dicey, “Ought the Referendum to be introduced into England?” 
Cont. Rev., vol. LVII, April, pp. 489-512. Reprinted in the Living 
Age, vol. CLXXXV, May, pp. 515-528. 

S. H. M. Byers, “Switzerland and the Swiss,” Harper's New Monthly 
Mag., vol. LXXXI, Nov., pp. 924-929. 

E. A. Freeman, “ The Referendum,” Universal Rev., vol. VII, May—Aug., 
pp. 331-349. 
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1891. J. M. Vincent, State and Federal Government in Switzerland, Baltimore. 
8B. Winchester, The Swiss Republic, Philadelphia. 
ij. W. Sullivan, “The Referendum in Switzerland,” Chautauquan, vol. 

XIII, April, pp. 29—34. 
D. McCrackan, Swiss Referendum,” Arena, vol. IV, March, 
spp. 458-465. 

Ibid., ‘‘The Swiss and American Constitutions,”’ Arena, vol. IV, July, 
pp. 172-180. > 
_ W. A. B. Coolidge, ‘‘The Early History of the Referendum,” English 
Hist. Rev., vol. V1, Oct., pp. 674-685. 
A.W. Hutton, “Switzerland as a School of Politics,’ Living Age, i 
Jan., pp. 150-159. 

_E. P. Oberholtzer, “Law making by popular Vote; or the American 
Re ferendum,” Annals of the American Academy of Political and Social © 
Science, vol. II, Nov., pp. 324-344. 

M. Vincent, “Switzerland, 1291~1891,"" Nation, vol. LIII, Aug., pp. 

119-120. 

_ Anon., “The limits of the Referendum,” Spectator, vol. LXVII, Oct., 
p. 556. 

1892. J. W. Sullivan, Direct Legislation by the citizenship through the Initiative 

and the Referendum, New York. 

W. D. McCrackan, The Rise of the Swiss Republic, Boston. 

W. Cree, Direct Legislation by the people, Chicago. ‘the 
_ A.V. Dicey, “The Defense of the Union,” Cont. Rev., vol. LXI, March, bas x 
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tinued to swell so that to-day a discussion of some phase of the ref- 
erendum seems to be as essential a feature of the typical American 
magazine as does the inevitable advertisement of a world-famed safety 
razor which invariably adorns its cover. If we do not carry this 
enumeration down to date, it is simply because our space is limited 
and because we believe our demonstration on this point to be suffi- 
ciently complete without this additional element of proof.** 

We have shown that before 1889 the Swiss Referendum was 
practically unknown in America and that in the course of the follow- 
ing decade it was very widely discussed before the American public. 
On the other hand we know that in 1898 it was first adopted by an 
American state. The mere sequence of these facts seems to imply 
a relation of causality. But in order to satisfy the most exacting 
we must show that the enactment of the American measures took 
_ place under the immediate influence of the Swiss example. And 
this also our evidence clearly enables us to do. 

The first political party to demand direct legislation in America 
was the Socialist Labor Party. It had originally taken over this 
plank, with many others, from the platform of the German Social 
Democrats. The latter had adopted it at Eisenach in 1869, the 
very year in which Karl Biurkli, of Zurich, had presented a res- 
- olution in its favor at the Congress of the International at Basle.* 


_ But in the last century the influence of the followers of Karl Marx 


was negligible in America. 
The first large and well organized body that favored the adop- 
tion of the initiative and the referendum in this country was the Amer- 


ican Federation of Labor,™ which has officially championed these 


measures ever since 1892.5 The man who did most to bring about 
this result was Mr. J. W. Sullivan, an active member of the typo- 


*! For the latest and most complete bibliography of the subject see United States Library 
of Congress. Select list of references on Initiative, Referendum, and Recall, compiled by H. H. B. 
Meyer, Washington, 1911. 

® Pomeroy, Arena, vol. XVI, p. 37. 

® See Direct Legislation by the People vs. Representative Government, translated by E. Oswald, 
London, 1869. 

* Addressing the Annual Convention of the A. F. of L. in New York on Dec. 12, 1895, on the 
subject of direct legislation, Mr. Eltweed Pomeroy, perhaps the best informed man on the his- 
tory of the movement, said: “It is . . . an honor to be asked to speak on the cause you 
were the first to champion in this country."" American Federationist, vol. II, p. 201. 

% Pomeroy, Arena, vol. XVI, p. 34. 

* Cf. C. B. Spahr: “Mr. Sullivan, whose little book has stirred the American trade-unions 
into action.” Outlook, vol. L, p. 423. See also the American Federationist, vol. II, p. 202: Mr. 
Pomeroy here refers to Mr. Sullivan as “the father of the direct legislation movement in this 
country.” F. Parsons writes: “The popular movement began in 1892, with the publication of 
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graphical union, subsequently a national lecturer of the American 
Federation of Labor, and in 1894 the founder of the Direct Legisla- 
tion Record. Mr. Sullivan had twice visited Switzerland, in 1883 
and 1888, to collect data relative to direct legislation. In the spring 
of 1889 he published a series of letters on the subject in the New 
York Times, followed in 1891*7 by an article in the Chautauquan, 
and in 1892 by his book on direct legislation, more than half of which 
_ is devoted toa study of Swiss institutions. The success of this small 
volume, teeming, as it does, with misstatements and exaggerations, 
_ but clearly and enthusiastically written, was phenomenal. By the 
advice of Mr. Samuel Gompers it was widely circulated in Mas- 
Sachusetts in 1894, and there “worked a revolution” among organ- 
ized workmen.* By 1896, 18,000 copies of it had already been dis- 
tributed all over the country.” 
: ia”, Various devices closely resembling the initiative and the refer- 
- endum had, it is true, long been applied to the management of 
_ trade unions.” The Cigar Makers’ International Union of America 
had introduced them about in 1880“ and in England they seem to 
_have been employed for nearly a century.“ But it was only when 
pee those familiar with Swiss institutions had urged that similar demo- 
. cratic methods be adopted for the government of Amercian states 
_ that the American Federation of Labor began actively to support 
the idea. We are therefore justified in saying that here the influ- 
ence of the Swiss example was direct and decisive. 
Two other bodies had become interested in the initiative and 
_ the referendum .chiefly, it would seem, through Mr. Sullivan’s 
agitation. 
A In 1891 Master Workman Powderly “recommended that the 


_ referendum be adopted in political government and shortly after 
such a plank was inserted in the Knights of Labor preamble.’’* 
Thence the idea seems to have gained various State Farmers’ Alli- 


37 Not in 1889, as erroneously stated by Mr. Pomeroy, Arena, vol. XVI, p. 32. 
: %* According to Mr. F. K. Foster's ‘“‘Labor Leader” quoted in American Federationist, vol. 

‘» » Pomeroy, Arena, vol. XVI, p. 33. : 

‘As early as 1891,"' declares Frank Parsons, ‘‘ten of the largest and national and inter- 

adel trade unions (with a membership close to 200,000) were using direct legislation.” 
Op. cit., p. 326. 

41G. W. Perkins, President of this Union, quoted in Senate Document No. 340, 55th Congress, 

Session, p. 68. 
“S. & B. Webb, Judustrial Democracy, new ed., 1902, » AS a seq. 
“@E. Pomeroy, Arena, vol. XVI, p. 35. 
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ances.“ On the 4th of July, 1892, the National People’s Party, 
“the outgrowth . . . of the Farmers’ Alliance and certain 
labor organizations of the cities,” adopted a resolution at their first 
national convention at Omaha commending to “the thoughtful 
consideration of the people and the reform press the legislative sys- 
tem known as the initiative and the referendum.’ 

In South Dakota this party came into power in 1896. In 1897 


A. E. Lee, the Populist candidate, was elected governor of the state.” 
a= same year the legislature passed a constitutional amendment 


the Swiss pattern, and this Ricco having been submitted 
to a popular vote, was embodied in the fundamental law of the state 
in 1898. 

on we know that the leading Populists all over the country 


“the most prominent advocate of direct legislation i in South Dakota, 
_ writes that in his campaign against the omnipotence of the legisla- 


_ greatest courage to continue the agitation,” we may safely conclude 

_ that here also the influence of Switzerland was direct and decisive. 
In Oregon, the first state that followed South Dakota’s example, 

the Swiss influence is still more obvious. The story of the introduc- 
tion of direct legislation there has been so ably and so entertainingly 
told by Mr. B. J. Hendrick that I need but refer to his article in last 
year’s McClure’s Magazine.* In Oregon and in South Dakota 
_ the same causes—popular discontent with a corrupt legislature, 


: “ The National Farmers’ Alliance did not officially join in the movement before 1895. See 
Pomeroy, loc. cit., p. 36. 
@ J. A. Woodburn, Political Parties and Party Problems in the United States, New York, 1906, 

op. 110. 
“ National Party Platforms, compiled by J. M. H. Frederick, Akron, 1892, p. 83. 
“ D. Robinson, A brief history of South Dakota, New York, 1905, p. 208. 
«The amendment was carried through the legislature mainly by the Populists. It passed 

_ the Senate by a party vote, but in the House received the votes of all the Populists, six Republicans 

two Democrats.” Parsons, op. cil., p. 282. 

a. oan ® The Arena, in which so many articles had been published on the subject between 1890 and 
_ 1898, was practically a Populist magazine. 

* In a letter dated Aberdeen, S. D., May 6, 1912, written in reply to a query, which my 
friend and colleague, Dr. A. N. Holcombe, of Harvard University, was kind enough to make at 
my request. 

51 Oberholtzer, The Referendum in America, p. 309, speaks of ‘‘ The recent amendment to the 
Constitution of South Dakota which introduces the Swiss Initiative and Referendum.” C/. 
p. 385. 
July, Aug., Sept., Oct., 1911, vol. XXXVII. 
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Mr. Sullivan’s book, similar writings, and the populist agitation— 
produced the same effect—the Swiss initiative and referendum. 
a _ The adoption of these measures was facilitated by the presence in 
i} Clackamas county and particularly in Milwaukee, the city in which 
the movement originated, of a very large Swiss colony, “whose 
_ members,” says Mr. Hendrick, “brought with them many memories 
_ of popular law-making in their fatherland.” Of the many leaders 
of the movement none was more active nor more successful than 
_ Mr. W. S. U’Ren, a prominent lawyer of Oregon City, who has been 
called the “legislative blacksmith” of Oregon.“ I am indebted to 
zs his kindness for the following statement, made in reply to my inquiry 
_ regarding the influence of the Swiss example in his state: ‘We 
- took our initiative and referendum from your country. I had much 
correspondence with Professor Borgeaud of the University of Geneva 
and with a friend, now deceased, whose name I cannot recall. He 
= _ Was one of the leaders in Zurich. We were also very much helped 
by letters from Philip Jamin and other Swiss citizens in the Direct 
- Legislation Record. . . . Mr. Sullivan’s book on Direct Legis- 
. lation in Switzerland was a great moving cause in Oregon. We 
circulated about 1,500 copies between and '95. . . . I 
believe I do not overstate the fact when I say Oregon is wholly in- 
debted to Switzerland for these efficient tools of democracy.’’™ 
Big If any doubts should subsist concerning the importance of the 
_ Swiss example for America the following testimony, for which I 
am indebted to three of the foremost advocates of the principle of 
- direct legislation, must surely dispel them. Dr. J. R. Haynes, of 
Angeles, familiarly knoWw as “Recall John,” writes: my 
+ opinion the example of Switzerland has been of great influence in 
_ the development of American institutions, especially in recent years. 
eek cars The experience of Switzerland has exerted a strong influ- 
ence through political students in disarming the prejudice of the 
* ee generally towards the acceptance of the initiative and refer- 
endum.”*” Mr. B. J. Hendrick, the author of the above mentioned 
' articles declares: ‘“‘It is fair to say that there would be no modern 
revival of the initiative and referendum had it not been for the Swiss 
53 McClure’s vol. XXXVII, July, 1911, p. 241. 
4 Oberholtzer, op. cit., p. 406. 
55 Probably the above mentioned Karl Biarkli. 


5¢ Letter dated Oregon City, April 19, 1912. 
57 Letter dated Los Angeles, April 13, 1912. a : 
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example.’"* Mr. G. H. Shibley, Director of the American Bureau 
of Political Research and National President of the People’s Rule 
League of America, says: “The influence of the Swiss example 
on the development of democracy in the United States in this era 
is beyond words to express.’’™ 

There is certainly no desire on my part to over-estimate the 
significance of Switzerland’s recent contribution to American polit- 
ical institutions. “The referendum,” as the author of the most 
comprehensive work on this subject has said, ‘is clearly of ancient 
American lineage.’ Under another name and in a somewhat 
different form, it steadily developed in the course of the nineteenth 
century before the Swiss example was known in this country," 
and it would no doubt have further developed had the Swiss example 
remained unknown. However, as the same author says elsewhere, 
its extension to all statute law and its combination with the initiative 
after the Swiss pattern has brought about ‘‘one of the most import- 
ant changes that has ever been made in the American form of govern- 
ment.’ 

If this change proves to be a progress, Switzerland will but have 
partially requited the debt it owes the United States for the example 
of its federal constitution.” 

It has been hinted that the recall, of which we have said nothing 
so far, was also of Swiss origin.™ As that institution was first intro- 
duced in its modern form in America in the Los Angeles charter 
of 1903;® and as this was accomplished almost exclusively through 
the personal efforts of Dr. J. R. Haynes,™ and as neither that 
gentleman nor any of his associates was familiar with the Swiss 


% Letter dated New York, April 1, 1912. 

% Letter dated Washington, April 4, 1912. I cannot speak too highly of the courtesy shown 
me by these gentlemen, who favored my inquiries with very prompt and enlightening replies. 
I hereby renew the expression of my sincere gratitude for their valuable assistance in elucidating 
a point of contempory history, which is of real interest to all present and future students of com- 
parative politics. 

® Oberholtzer, op. cit., p. 268. 

1 FP, A. Cleveland, op. cit., pp. 177-190, 210-242; A. B. Hart, National Ideals Historically 
Traced. New York and London, 1907, pp. 88, 107. 

® Jbid., p. 174. In the new edition of his American Commonwealth, Mr. Bryce, speaking of 
the Western States which have adopted the Swiss form of direct legislation, says that ‘‘they have 
taken what may prove to be a momentous new depgrture.'"" New York, 1911, vol. I, p. 479. 

® See above, p. 2. 

* M. A. Schaffner, Yale Rer., vol. XVIII, p. 206; Oberholtzer, op. cit., pp. 455, 456, 

® Oberholtzer, op. cit., p. 455. 7 

Pacific Outlook, vol. VII, Dec. 18, 1909, p. 2, 
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precedent at that time,” this supposition must be dismissed as base- oa oA 
less. Mr. Haynes writes me that he “received the idea of the recall a be WAS 
from reading ‘The City for the People,’ by Frank Parsons,’’® where _ eed ; 
onlyavery hastymention of it is made withnoallusion toSwitzerland. 
Parsons was familiar with Swiss institutions but we have no evi- | oy 
dence that he knew of the Swiss recall and therefore no reason for % 
assuming even an indirect influence on this point. 

Having shown why the Swiss experiment in direct democracy 
should interest Americans, I must now attempt to satisfy the curios- 
ity these introductory pages were intended to stimulate. 


II. Drrect LEGIsLaTion SWITZERLAND 


rights themselves? Why have they abandoned the purely represen- 
tative form of government? What have they achieved thereby? _ 
These, I take it, are the three fundamental questions the reader 
expects me to answer. 


1. Present Status 


In order to avoid confusion and to save space, I shall begin by 
defining the various democratic devices now applied in Switzerland. 
The popular initiative is the right of the people to propose leg- 
tive measures; the referendum, the right to refuse or accept 
them. According to the political area in which these rights are 
exercised, they are said to be federal (national), cantonal (state), 
or municipal (local); according to the measures they apply to, they 
are styled constitutional or legislative (statutory).” We will call 
the right by which a certain number of citizens may require the 
legislature to consider a given matter and submit a bill relating to 
it to the popular vote, the indirect initiative. The right by which 
they may require a bill, drafted without the intervention of the legis- 
8? As he assures me in a letter dated Los Angeles, May 6, 1912. 2 daa" ve 
*8 Ibid. © 
Op. cil., p. 386. : 
% The plebiscite of a constitutional question was not formerly eguien of as a referendum in 
German Switzerland. In 1890 Hilty criticized Professor Dicey for this use of the term (Politisches 
Jahrbuch der Schweizerischen Eidgenossenschaft, 1890, p. 1066). But to-day the term Ver- 
fassungsreferendum is as common as the French equivalent, référendum constitutionel, which was 
used by a Swiss author as early as 1843. See A. E. Cherbuliez, De la démocratie en Suisse, 2 vols., 


Paris, 1843, vol. I, p. 85. In the official Swiss terminology Volksabstimmung and volation populaire 
are the current expressions. 
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lature, to be submitted to the popular vote, we will call the direct 
or formulative initiative. The referendum is termed compuisory, 
when it applies to bills which cannot become enforceable laws with- 
out having received the popular sanction; it is styled optional, 
when it applies to bills which are only submitted to the people when 
a petition of the citizens expressly and specifically requires them 
to be. 

In Switzerland there is at present a federal compulsory con- 
stitutional referendum," a federal optional legislative referendum,” 
and a federal constitutional initiative,“ which may be exercised both 
indirectly and formulatively. A bill to introduce the federal legis- 
lative initiative has been pending before the Federal Assembly (Con- 
gress) ever since 1906, but has not yet been adopted. It has recently 
been reported on and will no doubt be discussed in the course of the 
present legislature. 

In order to stand accepted any amendment of the federal con- 
stitution must be approved by a majority of the voters at a referen- 
dum and in a majority of cantons. All federal laws, and all federal 
resolutions (Bundesbeschlisse, Arrétés législatifs) which have a gen- 
eral application and which are not of an urgent nature” must be 
submitted to the people, if, within three months of their acceptance 
by the Federal Assembly, the demand is made by 30,000 voters or 
by eight cantons.” The federal constitution, or any part thereof, 
- must be submitted to the people for amendment if the demand is made 
by 50,000 voters. 

In studying the initiative and the referendum in the different 
cantons we must leave out of consideration Uri, Unterwalden, Glarus, 
and Appenzell, where legislation is still proposed and enacted by the 

_ Landsgemeinde or direct mass meeting of the people. In democracies 
_ where the representative system has not yet been introduced, the 
initiative and the referendum, which are essentially schemes devised 


71 Federal Constitution of 1874, art. 123. 

72 Jbid., art. 89. 

Ibid., arts. 120-122, 

™ The Federal Assembly decides finally whether a measure is a law or a resolution and, if a 


{a resolution, whether or not it is of a general application and of an urgent nature. The legislature 


may therefore theoretically withhold any bill from the judgment of the people. But, hitherto, 
public opinion has always been strong enough to prevent any arbitrary action in this connection. 


LL. R. von Salis, Schweiserisches Bundesrecht, Berne, 1891, vol. I, pp. 398 et seq. 


_ may be applied to execu*” decrees. C/. his article in World 


% Ex-Senator A. J. Beveridge is mistaken when he claims that in Switzerland the referendum 
To-day, vol. XXI, December, 
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to overcome the disadvantages of that system, are naturally useless 
and therefore unknown. 

In the nineteen other Swiss commonwealths the cantonal com- 
pulsory constitutional referendum everywhere prevails. In all the 
cantons but one (Fribourg) the cantonal legislative referendum has 
been introduced. In nine” of them it is compulsory for many impor- 
tant measures, especially those of a fiscal nature, and in nine” others 
it is optional in all cases.% The cantonal constitutional initiative 
is in force in all cantons, but in only a small minority can it be exer- 
cised formulatively.” The cantonal legislative initiative prevails in 
all but three® commonwealths.*! In two cantons,® the constitution 
provides that in case of ambiguity, statutes may be interpreted by 
a popular vote.* In all the larger Swiss cities, the initiative and the 
referendum, the latter often compulsory in matters of public finance, 
have been introduced within the last thirty years.™ 

The popular recall of public officials is little known and less 
practiced in Switzerland. In some cantons the people may dismiss 
their elected legislators and in others remove the executive board 
(Regierungsrath, Conseil d’Etat) or certain of its members, but in the 
memory of the present generation these rights have never been exer- 
cised.** As for the judiciary, which is elected by the people or by 
the legislature, it is nowhere, in so far as I have been able to ascer- 
tain, subject to popular recall. Short terms of office; a critical and 
honest press; a vigilant public opinion; simple political conditions; 
small political areas; the possibility of direct legislation; the subor- 
dinate position of the judiciary, who have not the American power 
of refusing to apply the law when it seems to conflict with the spirit 
of the constitution: all these circumstances combined render the 
recall superfluous in Switzerland. 

% Zurich, Berne, Schwyz, Solothurn, Baselland, Graubanden, Aargau, Thurgau, Valais. 

7 Lucerne, Zug, Schaffhausen, Baselstadt, St. Gall, Ticino, Vaud, Neuchatel, Geneva. 

™%T. Curti, Die Resulitate des Schweizerischen Referendums, 2d ed., Berne 1911, p. 4. Mr. 
Curti is the foremost contemporary writer on direct legislation in Switzerland. I wish to acknowl- 
edge gratefully the assistance derived from his several works in the preparation of this article. 
I have often been obliged to rely solely on his authority. 

7” When the formulative constitutional initiative was adopted for the Fed. Govt. in 1891, it 
had only been tried in Zurich, Schaffhausen and Ticino. C. Borgeaud, Etablissement et révision 
des constitutions, Paris, 1893, pp. 339, 344, 

® Lucerne, Fribourg, Valais. 

8! Curti, op. cit., p. 3. 

-® Solothurn and St. Gall. 
Curti, op. cit., p. 4. 


Curti, op. cit., pp. 10-16. 
® Curti, op. cil., p. 8. J. Dubs, Das dffentliche Recht der Schweizerischen Eidgenossenschaft, 


2 vols., Zurich, 1878, vol. I, pp. 78, 87. 
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As for the so-called “recall of judicial decisions,”’ if I have had the 
good fortune to understand rightly the significance of that infelicitous 
catch-word, it is familiar in Switzerland under the name of the con- 
stitutional initiative and referendum. 

Such, briefly stated, is the present status of direct democracy in 
Switzerland. Let us now consider when and how the referendum, 
the initiative, and the recall came to be adopted. 


The compulsory constitutional referendum, by far the most 
important of all varieties of popular legislation, was also chrono- 
logically the first to be introduced in modern Switzerland. The 
constitution of 1798, although it was not itself submitted to the people, 
provided that all future amendments should be ratified by “ primary 
assemblies” (assemblées primaires).* This constitution was a close 
imitation of the French fundamental law of 1795;7 and all the 
French revolutionary constitutions were very directly influenced by 
American models.* It is therefore not stretching historical truth, 
to claim that Switzerland owes the most essential feature of modern 
direct democracy to America.” 

The first Swiss constitution that was actually submitted to the 
people for ratification was that of 1802. After the French July 
Revolution in 1830, a wave of democratic reform swept over Switzer- 
land. Asa result several cantons modified their form of government, 
and in all that did so, except Fribourg, the principle of the constitu- 
tional referendum was recognized. After 1848 no cantonal consti- 
tution was accorded the federal sanction unless it had previously 
been ratified by the people.” 

Although a somewhat analogous institution had prevailed before 
in the Valais, in Graubinden, and in Geneva,” one may say that the 


* Helvetic Constitution of 1798, arts. 106, 107. 

# A. Aulard, Histoire politique de la révolution francaise, Paris, 1901, pp. 543-579. 

% This has been conclusively shown by Professor Borgeaud in his above quoted work. C/. 
op. cit., pp. 27-31, 243, 284. 

® This debt has been expressly recognized by T. Curti, in his Open Letter to Mr. George J. 
King, reprinted in the January, 1910, number of the Equity Series. 

© T. Curti, Geschichte der Schweizerischen V olksgesetzgebung, 2d ed., Zurich, 1885, p. 109. 

* Federal Constitution of 1848, art. 6, litt. c. 

* Cherbuliez, op. cit., vol. I, p. 92. K. Hilty, above quoted article in Archiv fiir dffentliches 
Recht, 1887, pp. 172 et seq.; P. Linder, Die direkte Volksgesetegebung im schweizerischen Staats- 
recht, Halle 1905, pp. 41-70. Geneva Constitution of 1794, Lois Politiques, arts. 107, 108. _ 
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modern optional legislative referendum was also a product of the 
democratic movement of 1830. It was first introduced in St. Gall in © 
1831.% Baselland adopted it in the following year, Lucerne in 1854," 
Vaud in 1845,” Schwyz in 1848.% It then spread rapidly, and 
to-day, as before remarked, Fribourg is the only canton which has 
not yet accepted it. =i 

The federal constitution of 1848 underwent a general revision 
in 1874 and the optional legislative referendum was then introduced.” _ 
As Professor Borgeaud says, “it entered the federal constitution | 
as a concession to minorities and a counterpoise to the new powers 
which the revised articles took away from the states in order to lodge 
them with the union.’ 


The compulsory legislative referendum was introduced for all 


legislation in Baselland in 1863; for the most important measures _ 
only, in Zurich, Thurgau, Berne, and Solothurn 1869 and in Aargau _ 
a year later; for fiscal matters only, in Neuchatel in 1858, and in 
Vaud in 1861." In the cantons where the compulsory legislative 
referendum is most developed, the measures subject to popular rati- 


fication are voted on once or twice a year at dates established bylaw. _ 


In Berne, for instance, all important bills adopted by the legislature 


in the course of the preceding year, are voted on by the people on the | 


first Sunday in May. 

The constitutional initiative, in its primitive form, was simply 
the right of the people to demand a general revision of the fundamen- © 
tallaw. This right was first proclaimed in a number of the cantonal 
constitutions drawn up after the revolutionary movement of 1830," 
and was looked upon as an extremely dangerous innovation by the — 
conservative publicists of the day."* By 1848, however, it had been 

® Curti, Geschichte, pp. 128 et seg. a? 

Jbid., p. 126. 

Ibid., p. 127. 

Federal Constitution of 1874, art. 89. 

%* Borgeaud, “ Practical results which have attended the introduction of the Referendum in 
Switzerland.”” Arena, vol. XXXIII, May, 1905, p. 482. 

* Curti, Geschichte, p. 211. 

Ibid., pp. 212-214. 

Wt Jbid., p. 209. 
— 1 Cherbuliez, op. cit., vol. I, p. 83. The principle was already embodied in the Geneva Con- : 
stitution of 1794, Lois Politiques, arts. 103-106. 

18 Cherbuliez, for instance, writes, ‘‘ Je ne connais rien dans l'histoire qui ressemble A cette 
instabilité des institutions consacrée en principe et devenue le droit commun de treize peuples.” 
He adds in a foot-note “Aux Etats-Unis d'Amérique les constitutions de New Hampshire, Ver- 
mont, et Indiana sont, si je ne me trompe, les seules qui n’accordent pas A la legislature l'initiative 
exclusive des référendums constitutionnels.”” Op. cit., vol. I, p. 85. 
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generally recognized to be what it undoubtedly is, a very effective 
safeguard against violent outbursts of popular discontent. It was 
therefore imposed on all cantons by the Federal Constitution,™ 
which adopted it also for the federal state.’ 

That the right to demand a general revision of the constitution 
implied the right to demand certain specific amendments thereof 
seems logically evident and legally certain. But although the Federal 
Constituent Assembly in 1848 had in clear terms expressed this to 
be its opinion, the national legislature in 1879 refused to consider a 
petition signed by more than 50,000 voters, requesting that the people 
be consulted on the expediency of amending the constitution on a 
particular point. This somewhat autocratic attitude of the legisla- 
tors aroused a widespread feeling of discontent, which, after much 
desultory discussion, culminated in 1891 in the adoption by the 
people of a very radical measure. The principle of the federal form- 
ulative constitutional initiative was then embodied in the con- 
stitution."* Any 50,000 voters have thereby acquired the right 
to oblige the people to vote directly on any constitutional amend- 
ment they may see fit to propose. The adoption of this measure 
was somewhat anomalous, as it certainly was not in the line of a 
normal evolution that the federal constitution, the highest law of the 
land, should be rendered more easily amendable than cll other fed- 
eral, and than most cantonal legislation." 

The cantonal legislative initiative was first introduced into Swit- 
zerland in the Vaud constitution of 1845.'°° The debates of the Con- 
stituent Assembly do not show whether this innovation was devised 
merely as an extension of the right of petition, or whether it was 
suggested by some radical writing of the day. It is certain, however, 
that the political revolution which broke out in Lausanne in 1845, 


was not uninfluenced by the contemporary communistic movement 

™ Federal Constitution of 1848, art. 6, litt. c. 

Jbid., art. 113. 

6 Borgeaud, Elablissement, pp. 370 et seq. 

7 It shocked even so progressive a statesman as Numa Droz, who declared that by accept- 
ing this measure, the Swiss people had abandoned democracy for demagogy. Numa Droz, 
Etudes et portraits politiques, Geneva, 1898, p. 453. 

18 Curti, Geschichte, pp. 148-157. The legislative initiative was not new to the world in 1845. 
In the Girondine constitution of 1793, Condorcet had proposed a similar device, and this may 
have been suggested by American Colonial examples. Aulard, op. cil., p. 285, C. S. Lobingier, 
The People’s Law, New York, 1909, pp. 79, 80, 155, 358. Under the Geneva Constitution of 
1794, any 700 citizens could, by right of petition, oblige their representatives to submit a bill to 
the mass meeting of the electorate. Acte Constitutil art. 34, Lois Politiques, arts. 107, 108, 513. 
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of German artisans, which had its center in the canton of Vaud; and > 
it is at least possible that the very advanced reforms then introduced 
are in some degree related to that movement.’ The chief cause of 
the Vaud constitution of 1845, however, must be sought in the general 
political situation of the country. Everywhere the demand for a 
stronger federal union was accompanied by a corresponding demand 
for more democratic institutions. When the first popular wish was 
finally satisfied by the adoption of the constitution of 1848,the second _ 


was for a time forgotten. But after 1860 the popular cry for more _ 


political rights was again raised and a series of cantons introduced 
the legislative initiative, Aargau as early as 1852,'" Baselland in 
1863,''! Zurich, Thurgau, and Solothurn in 1869.'” 

When, looking over the general political development of Switzer- 
land in the course of the nineteenth century, we endeavor to discover 
the causes which led to the establishment of the initiative and of the 
referendum, we find that popular discontent with those in power was 
always and everywhere the most potent factor. In 1798, 1830 to 
1833,and 1845 to 1848 the various cantonal governments had become 
unpopular because, the suffrage being indirect and far from universal, 
they rested on an aristocratic or oligarchical basis contrary to the 
democratic spirit of the times. In the latter half of the century the 
people were most often aroused by the partial, nepotic, or autocratic 
behavior of the men they had themselves elected to office. So in — 


Neuchatel in 1858 the referendum in financial matters was intro- _ 


duced as a consequence of the government’s railroad policy, which 
was unduly favoring one particular district.'"* So in Zurich in 1869 
the referendum and the initiative were adopted as protests and 
as safeguards against the public service corporations and large 
moneyed interests, whose influence on the government of the com- _ 
monwealth and on the administration of justice was deemed threat- _ 
ening to public welfare.' Many similar instances could be quoted. 

1 W. Marr, Das junge Deutschland in der Schweiz, Leipzig, 1846, pp. 287-289, 358; G. Adler, 
Die Geschichte der ersten sosial-politischen Arbeiterbewegung in Deutschland, Breslau, 1885, p. 69. 

110 Curti, Gesichte, p. 208. 

111 [bid., p. 211. 

Nt Jbid., pp. 212-213. 

118 Tbid., p. 209. 

14 Jbid., pp. 215-238. 


ruption which certain all too enthusiastic American advocates of direct legislation seem inclined to _ 
make against the government of Zurich before 1869. This government, headed by the able, honest, 


but autocratic Alfred Escher, distinctly represented the wealthy classes of the community. It __ 


was out of touch with the people and its prestige suffered severely during the “hard times” which } 
prevailed in Zurich before 1870. See Dubs, Die Schweizerische Democratie in ihrer Fortentwick- 
lung, Zurich, 1868, pp. 72 et seg. Burkli, Direct Legislation by the People, London, 1869, pp. 1-16. 
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As the initiative and the referendum were the product of discon- 
tent, it is natural that they should usually have been advocated by 
minority parties or by individual insurgents. Such has generally 
been the case and one can say that the general staff of the radical 
liberal party, which has been in power for over fifty years, has on 
_ the whole been opposed to the further extension of popular rights. 
Except in the cantons where the majority was conservative, most 
radical liberal leaders have either fought the initiative and the ref- 
erendum or accepted them reluctantly as necessary concessions to 
public opinion.'™ 

It is interesting also to note the constant relation existing between 
the movement in favor of direct popular legislation and that in favor 
of radical social and economic reform. Druey and Delarageaz, 
two of the leaders in the Vaud revolution of 1845, had been in close 
touch with the German communists Weitling and Marr.'" Treichler, 
who perhaps contributed more than any other writer to the intro- 
duction of the direct popular vote in the cantons of Eastern and 
Northern Switzerland after 1848, demanded labor legislation, public 
_ workshops, and gratuitous credit for the working classes, as well as 
the legislative referendum and recall, in his manifesto entitled 
_“ Political Principles.’’""’ Karl Burkli, one of the most zealous pro- 
-moters of direct democracy in Zurich in 1869, was a disciple of 
Fourier and later a member of the International."* Even to-day, 
after several disappointing experiences, the initiative and the refer- 
- endum have no more ardent defenders in Switzerland than the 

socialists. 

The historic origin of the Swiss recall is uncertain. This insti- 


to Basle, Zurich, Schaffhausen, Berne, Lucerne, Fribourg, and Solo- 
_thurn in 1802;'° or it may be considered as an imitation of the 


15 Dubs, op. cit., p. 76. K. Hilty, Theoretiker and Idealisten der Demokratie, Berne, 1868, 
 p. 27. S&S. Deploige, Le référendum en Suisse, Brussels, 1892, pp. 168-172. Borgeaud, Etablis- 
sement, p. 375. 
"6 Cf. note 109 above. 
1” Adler, op. cil., p. 71. 
118 Curti, Geschichte, etc., p. 216. 
1% Leonard Meister, Abriss des Eydgendssischen Staatsrechts, St. Gall, 1786, p. 342. 
1% See in Acte de Médiation fait par le Premier Consul de la République francaise, 2d ed., 
Lausanne, 1807, the constitutions of the above mentioned cantons. 
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French revolutionary révocation, which certain electoral bodies ene 
manded in 1792;'! or it may have sprung from a spontaneous desire .., 
for popular democratic control. The slight practical importance of 

the recall in Switzerland would not justify a critical investigation of 


this question here. a 


3. Results 


It is logically impossible to make any scientific statement with 
regard to the positive results of direct democracy in Switzerland. _ 

We are tolerably well informed as to the political conditions pre- _ 
vailing before the introduction of the initiative and referendum, we | 
know when and why these devices were adopted, and what uses they 
have been put to; but, as there is no way of ascertaining what would 
have ny if a purely representative form of government had 


Switzerland was a “boss-ridden”’ country years 

and is now an ideal commonwealth, direct legislation, which was © 
introduced in the interval, must bea panacea. That may beeffective 

as campaign evidence; it is most unconvincing as an argument, 
since, even if we granted the premises, which are both grossly exag- 
gerated, to say the least, the conclusion would by no means follow. 

As I have no ambitions beyond those of a student, I shall be content, 

before concluding, to give a few statistical notes on the actual working — ine 

of the initiative and referendum in the federal government and in _ 
two of the largest cantons, and to mention the principal legislative = 
tendencies displayed by direct democracy in Switzerland in the course iy. 
of the last half century. 

From 1874 till 1908 the Federal Assembly passed 261 bills and | 
resolutions which could constitutionally be subjected to the referen-_ “a f 
dum. Thirty of these 261 were actually voted on by the people,who | 
ratified eleven and rejected nineteen of them. The effect of the feder 
y setapa legislative referendum was then to hold up a little more ne 


i 

a 

a4 
oe on their apparent results, but must always be somewhat influenced by —— 

— the personal bias with which we approach the problem It is easv a” 2 J 

| 

\F 
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per cent, of which were thrown out by the compulsory constitutional 
referendum. Since 1891 down to the present time, the initiative 
has been used eight times in endeavors to amend the federal consti- 

tution, six of these attempts have failed, three have succeeded.'™ 
_ From 1831 to 1910 the St. Gall legislature passed 395 bills. 


in thirty-one cases out of thirty-six the referred measure was defeated. 
_A little over seven per cent of the measures proposed by the legisla- 
ture in the course of eighty years were defeated by the popular vote. 

‘The constitutional initiative was trief three times in St. Gall since 
_ its introduction in 1891, but has always failed." 

In the cantons where the legislative referendum is compulsory, 
it naturally acts as a more effective but less discriminating check on 
the legislature. In Berne, for instance, out of the 146 bills submitted 
to the popular vote during the forty-year period extending from 
1869 to 1909, 35 were rejected, and 111 were ratified. During the 
same time ‘the popular initiative was resorted to on nine different 
occasions, but succeeded only four times.'™ 

Quantitatively speaking, it can hardly be said that the Swiss 

_ people have abused their right and have unduly interfered with the 
activity of the legislature. No doubt one hears complaints now and 
~ then about the excessive frequency of popular votes,'* but on examin- 

ing the matter closely one finds that these protests usually spring 
from a feeling of dissatisfaction with the popular verdict, rather 
than with the institution of the popular jury which rendered it. A 
beaten team is naturally inclined to find fault with the rules of the 
game. What evil there may be with respect to a too frequent recur- 
rence of plebiscites carries its remedy with it, as no group of individuals 
and no party is apt to risk its popularity by obliging the voter to go 
to the polls when he has already been wearied by too often repeated 
appeals to his civic conscience. 

The quantitative use made of the popular vote in Switzerland 
has, on the whole, been conservative. Can the same be claimed for 
its qualitative effects? 

In Curti, Resultate, p. 36. 

13 Tbid., p. 29. 

Ibid., p. 26. 

1% About sixty per cent of the registered voters usually take part in the federal referendum. 
This fraction has fallen as low as 40 per cent in non-contested issues and risen as high as 77.6 per 
cent in the hotly fought battle over state ownership of railroads in 1898. It has not decreased 


in the last fifty years and is not lower in those cantons where local elections are most frequent 
than in others. Jbid., pp. 68, 69. 
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In order to answer this question we must naturally distinguish 


between the initiative, which is essentially a positive institution, and 
the referendum, which, like the American executive veto, with which 
_ it has often been compared in Switzerland, is essentially negative 
ba in its consequences. Curti has aptly compared the referendum to a 
shield for warding off undesirable legislation and the initiative 
- to a sword which enables the people to ‘‘cut the way for the enact- 
of their own ideas into law.”’!” 
The initiative has most often been used in Switzerland as a tool 
_ to undermine the position of the party in power. Thus the introduc- 
& tion of proportional representation, a system whose chief practical 
- object is to strengthen minority parties, has usually been attempted 
by means of the initiative."* In several cantons it has succeeded, 
in the federal government, however, it has been twice defeated.'™ 
- An initiative to introduce the election of the federal executive by 
the people has similarly been voted down.'*° 
raft The initiative has furthermcre been resorted to in certain specific 
_ instances where the emotions of the people were more deeply aroused 
- than those of their representatives. Such has quite frequently been 
_ the case in criminal matters. The national prohibition of the strong 
_ spirituous liquor called absinth was brought about by an initiative, 


| under the immediate influence of a sensational murder 

committed by a drunkard on several members of his family."!_ The 

_ initiative has similarly been used with varied success in attempts to 

— public houses of prostitution,’ to prohibit vivisection,™ 

. to reintroduce capital punishment,™ and to reinforce penal law with 
respect to strike violences.'™ 

A third class of measures in favor of which the initiative has been 


1% For instance, in the Constitutional Debates in Zurich in 1842. Cf Curti, Geschichte, p. 144. 

17 Curti, Open Letier, etc. It is amusing in this connection to note the imaginative efforts 
of the authors who have discussed the referendum. Professor Dicey, for instance, compares it 
to “‘a check;"" Ambassador Bryce to a “‘bit and bridle; Professor Commons to a “club of Her- 
cules;"" Lord Curzon to a ‘‘broom”™ and Professor Oechsli refutes those, who would see in the 
institution “‘a grave of all progress” and a “drag”’! 

18 Curti, Resultate, pp. 12, 27, 31, 32. 

1% By 244,570 nays against 169,018 yeas in 1900 and by 265,194 nays against 240,305 yeas 
in 1910. Jbid., pp. 58, 59, 64. 

0 By 270,502 nays against 145,936 yeas in 1900. Jbid., p. 59. 

31 The initiators had collected the unusual number of 167,814 signatures and carried their 
point with the people on July 5, 1908, by 241,078 nays against 138,660. JIJbid., p. 62. 

12 Succeeded in Zurich, but failed in Geneva. Jbid., 24, 32. , 

18 Partially succeeded in Zurich in 1895. IJbid., p. 23. 

14 Succeeded in Zurich in 1883, but again repealed soon after. 

1% Partially succeeded in Zurich. Jbid., p. 24. 


INITIATIVE, REFERENDUM AND RECALL IN SWITZERLAND 137 
= 
— 
‘ 
4 
t 


resorted to, are of an eccentric, and often of an extremely demagogic 
nature. Such are, for example, the ‘‘right-to-work clause,’’ which 
the socialists sought to introduce into the Federal Constitution in 
1894,"* and the onslaught on the federal finances, which was 
attempted in the same year by a group of citizens who demanded | 
that the federal government should hand over to the cantons a sum 
of two francs per head of the population out of the receipts of the 
customs." Both these proposals were voted down by tremendous 
majorities."* The initiators had been encouraged by the success of — 
a less perilous, if not less peculiar measure which had been adopted | 
in 1893. By the popular initiative a constitutional amendment _ 
prohibiting the butchering of cattle according to the Hebrew rite, 7 
had in that year been added to the fundamental law of the country. — 
This strange and illiberal measure, which had been carried, amidst > 
the indifference of the public at large, thanks to the combined efforts ; 
of Jew-haters (antisémites) and of societies for the prevention of 
cruelty to animals, was the first product of the federal constitutional — 
initiative."® 

The only constructive measure of importance, which Switzer-— 
land owes to this institution, is an amendment to the constitution by - 
which the federal government in 1908 acquired the right to legislate ’ . 
on the subject of hydraulic resources when any national interest — 
was at stake.“° This right had before been vested in the individual 
cantons, and the Federal Assembly, whose members are often mem-_ 
bers also of the cantonal executive boards or legislative bodies, had ’ 
not seen fit to take the first steps towards depriving them of it. 

The actual worth of the initiative cannot be exactly estimated, ; 
as it has a potential as well as a direct influence. Besides its positive — 
results in Switzerland, which have fully justified neither the hopes 4 
of its friends nor the alarms of its enemies, it may have acted on the _ 
spirit of the legislators as an animating and salutary threat. In how | 
far this has been the case, we can but surmise, but it seems probable | 


8 Cf. Borgeaud, “Le plébiscite du 4 Novembre, 1894,"" Revue du Droit Public, 1894, p. 536. y 
Droz, op. cit., p. 474. 

7 Jbid., pp. 537-539. 

188 308,289 yeas against 75,880 nays in the first case, 347,401 yeas against 145,362 nays in the 
second, 

1%” Droz, op. cit., p. 473. Borgeaud, Le plebiscite, p. 535; Curti, Resultate, etc., p. 51. The 
measure was carried by 191,527 yeas against 127,101 nays, the number of registered voters being 
upwards of 660,000. 

™ Curti, Resultate, p. 63, 304,923 yeas against 56,237 nays. 


138 Tue ANNALS OF THE AMERICAN ACADEMY 
| 
7 
M +a 
a 
t 
A 
i 
ox. 


4 >! INITIATIVE, REFERENDUM AND RECALL IN SWITZERLAND 139 
that the competition it establishes between the “ins’’ and “outs” 
of politics has had a stimulating effect on the former. We cannot, 
_ therefore, entirely agree with Mr. Frankenthal when he suggests, at 
_ the conclusion of his report to the Department of State, that an 
_ “ounce of American primary and representative prevention” may be 
worth a “pound of Swiss initiative cure.”"! The initiative is not 
solely a cure; it is an incentive to good, active legislation and is 
_ therefore a preventive of sloth and corruption. 
aia! The referendum, we have said, is essentially negative in its 
effects. It gives the community a chance to refuse hyislative gifts. 
It cannot add to its institutional wealth. 
se Without examining the hundreds of cases in which the Swiss 
_ referendum has shown that the views of the people do not always 
coincide with those of their elected representatives, I will mention 
three great popular tendencies which it has revealed. 
The first is a dislike for bureaucracy. Whenever a bill tends to 
increase the influence of political officials it is sure to encounter 
-astrong opposition at the polls. Many measures, such as the Federal 
Pension bill of 1891,"* or the Federal Banking bill of 1897,"* have 
been rejected for just this reason, and many others which proved 
acceptable to the majority on other grounds, have been bitterly 
opposed by strong minorities on account of their bureaucratic 
_ tendencies and consequences. 
Bills have also often been defeated in a referendum simply 
because the country was generally dissatisfied with its representatives 
and rulers. ‘Those people in Berne need a lesson,” such has 
repeatedly been the somewhat irrational but very human argument 
of the average Swiss citizen, voting against some unimportant and 
by no means objectionable measure. ‘This was particularly noticeable 
in 1884 when the referendum was demanded by nearly 100,000 voters 
on four federal bills at once, none of which was clearly unreasonable, 
but all of which were vetoed by large majorities." 


“I Report to the Department of State by the American vice-consul at Berne, Switzerland, con- 
cerning ‘‘ The practical workings of the Popular Initiative in Switzerland." 61st Congress. Sen- 
ate Document, No. 126, Washington, 1909, p. 32. y 

2 Defeated by 353,977 nays against 91,851 yeas. Curti, Resultate, p. 48. 

43 Defeated by 255,984 nays against 195,765 yeas. IJbid., p. 54. 

4 This referendum was popularly styled the “‘four-humped camel.” One of the humps 
was a bill to grant the Swiss embassy at Washington an additional yearly credit of $2,000. Over 
200,000 citizens thought it worth their while to vote against this act of extravagance, which they 
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suspected to be prompted by motives of personal favoritism. Jbid., pp. 45-47. 4 


4 

The referendum has furthermore worked against what one might _ 
call ideological legislation. Measures such as the “right-to-work”’ 
bill above referred to, which are grounded solely or mainly on abstract 
conceptions of justice, are almost certain to be defeated. The popular 
vote has time and again shown that the people are interested in the 
immediate practical benefits to be derived from a law, much more 
than in the intrinsic excellence of its basic principle. It follows that 
a defeated bill may very well be taken up again by its authors, modified 


judgment with every chance of success. Such was the case in Zurich 
when, in 1899, the people refused to contribute to the building of an 
art museum and reversed their decision seven years later.“ Similarly 
the Swiss people vetoed a bill to introduce government ownership of — 
railroads in 1891 and accepted an analogous measure in 1898."° In 
1900 the people, by majority of nearly 200,000 nays, repudiated a 
Workmen’s Compulsory Insurance bill that had been carried in both 
houses with only one dissenting vote."” A somewhat more liberal 
bill on the same subject was passed by the Federal Assembly in the 
spring of 1911 and ratified on February 4th of the present year by 
286,630 yeas against 238,729 nays. 

The third tendency shown by the referendum is a strong dislike 
for extravagance or, better said, for its mecessary consequence. — 
The people are by no means averse to fine public buildings and cheap 
government service, but when it comes to footing the bill theyarevery | 
apt to object. This has been the case in the cantons and in the © 
larger municipalities, where property and income taxes prevail, 
more than in the federal government, which relies on indirect taxation | 
for its expenditures. The unfavorable financial situation of several 4 
commonwealths and cities is to be ascribed, in no small degree, to 
the referendum or rather to the inconsistent use made of it. Expen- 
ditures are tacitly approved, light, water rates and the like are lowered, 
but all attempts at a corresponding increase of taxes, especially f 
on small and moderate incomes, are ruthlessly voted down." The 
result too often is a steady aggravation of public indebtedness, as in 


“8 Curti, Resuliate, p. 14. 

“6 Ibid., pp. 48, 49, 56, 57. In the first vote there were 289,406 nays and 130,729 yeas and 
in the second 386,634 yeas and 182,718 nays. The proposed price of the purchase, which was | 
considered exorbitant in the first case, was the main reason for the negative verdict in 1891. 

[bid., p. 57. 
“8 Cf, Ibid., pp. 12, 13, 14, 21, 26, 30. Almost every month the daily press in Switzerland 
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_ Basle and Geneva, or an unduly high rate of taxation on large for- 
_ tunes, with fiscal evasion as a logical consequence, as in Zurich and 
St. Gall. 
I will not in conclusion take up one after evathel all the aintiail ‘ 
- arguments for and against popular votes and discuss them academ- 
ically as has so often been done. I will say, however, that, viewed 
_ in the light of Swiss experience, the apprehensions of those who pre- 
_ dict that the initiative and referendum lead to social revolution are 
as unfounded as are the fears of those who expect these institutions 
_ to work against all cultural progress.“* In Switzerland their result 
- im has simply been a legislation eminently characteristic of the national 
temperament. The Swiss have therein shown themselves as they 
are: a well-schooled, practical, unimaginative, thrifty, and enter- 
_ prising people, averse to high-flown political speculation, but awake 
to the possibilities of careful progress; jealous of their local autonomy 
but not stubbornly loath to sacrifice it on the altar of national unity 
_ when the general interest clearly demands a sacrifice; suspicious of all 
_ superiority and hostile to all social and economic privileges, but still 
- more suspicious of and hostile to all policies which tend to destroy 
_ the privileges of superior wealth and ability by encroaching too boldly 
on the personal liberty of all; impatient of arbitrary rule, but willing 
4 to submit to authority when imposed by the will of the majority, 
. and especially when backed by historical tradition; unsentimentally 
sympathetic to deserving poverty, but almost harshly unfeeling 
_ towards thriftless indolence. 
The initiative and the referendum have sometimes been accused 
_of making party government impossible. This criticism, which would 
perhaps more justly apply to proportional representation, another 
novel electoral scheme which is making rapid progress in Switzerland, 
is not borne out by Swiss experience. All that can be said is that 
_ popular votes have somewhat strengthened the influence and self- 
_ confidence of minority parties. 


49 Such pessimists have not been wanting in Switzerland. Answering the popular “‘safety- 

—_- valve” or “‘blood-letting” argument invoked in favor of direct legislation, Cherbuliez in 1843 
: expressed himself very deprecatingly on the subject of “those anticipating remedies which occa- 
gion the very evils they are meant to prevent,” by “inoculating the masses with the virus of 
 gevolution.” Op. cit., vol. I, p. 89. Bluntschli was also very skeptical. Cf. his views in his Ges- 
_ chichte des schweiserischen Bundesrechts, 2 vols., 2d ed., Stuttgart, 1875, vol. II, p. 543, 
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legislators’ sense of public responsibility by transferring the right 


Where the referendum is compulsory this may be true. Where it is 


course of the last generation, to other causes and especially to the 


in all Swiss legislatures. All law-makers are afraid of a popular veto 


danger the initiative seems to be the best safeguard. 

Among the many stock arguments in favor of direct popular 
legislation, I will mention but one, which Swiss experience has 
undoubtedly shown to be sound, and that is the educational argument. 

All political institutions that are democratic make for public 
enlightenment. Under the representative system, however, discus-_ 
sions on public policy too often degenerate into disputes on personal - 
merits. One votes for or against individuals rather than for or 
against ideas, and the successful candidate is very apt to be the 
popular orator, whose genial appearance, winning ways, and very 


flattering their prejudices and their passions. In the referendum, 
on the other hand, objective argument counts for much more. And © 
every one will agree that it is morally as well as intellectually better — 
to vote at the dictate of one’s reason, rather than on the impulse of 
one’s instinct. 

It has time and again been shown in Switzerland that a politician 
who has once gained the people’s good will can repeatedly favor 
measures to which his electors object, without in the least thereby 
injuring his popularity. A humorist, quoted by Professor Borgeaud"! 
once remarked, ‘‘ The Swiss are a singular people; they disown their 
representatives and then they re-elect them.” This illustrates what 
is perhaps less a singularity of the Swiss, than an inconsistency 


1 Dubs, op. cit., p. 20; Droz, op. cit., p. 464; A. B. Hart, Actual Government, New York, 
1906, pp. 79, 81. It is characteristic that this argument seems to have most strongly appealed 
to British statesmen. See the English periodical literature quoted above, passim., and Sir J. 
MacDonald, C. B., ‘The Referendum vs. Representative government,”’ Cont. Rev., March, 1911, 
p. 307. 

41 In an article published in the Revue de Droit Public, 1896, p. 528. 


It has also been claimed that they tend to weaken the elected — 
of final decision on important measures to the people at large.’ — 


optional, however, I feel inclined to attribute the lowering of political — 
standards, which seems to have taken place in Switzerland in the - 


anonymous, impersonal committee form of procedure which prevails — 


and this may tend to make them, not reckless or careless, but on the — 
contrary unenterprising and over-timid. Against this very real © 


often unscrupulous, demagogical methods, please the people by ‘ @ 
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_ common to the whole human race. Who, in the arena of politics 
as well as in the realm of romance, does not sometimes disown the 
_ choice of his natural sympathy when he is reasonable? And who does 
not ratify that choice when he is passionate? And is any one ever 
_ quite reasonable and quite dispassionate in matters of personal 
preference? 
| To my mind the greatest advantage of the optional referendum 
lies in the fact that, on some momentous occasions in the life of a 
nation, it gives reason a hearing amidst the din and confusion of 
current politics. 
It has not been my object in this article to defend a cause, but 
_ to present the results of a practical experiment, and this I have sought 
to do as impartially and concisely as possible. No community in 
_ Switzerland, having once exercised the rights of initiative and referen- 
* re has ever abandoned them," and to-day nobody in Switzerland 
seriously considers the possibility of a return to the unmitigated 
representative system."* It by no means follows that these rights 
- are absolutely just nor always and everywhere beneficial. Still 
_ the practically unanimous endorsement of direct legislation by the 
nation most familiar with its working, is a presumption in its favor 
which no careful student of the subject can wilfully overlook. 
. The controversy in Switzerland no longer bears on the principle 
of the initiative and referendum, but on their form. Shall the 
o initiative be direct or indirect? Shall the referendum be optional or 
- compulsory? On these points opinions vary. I can do little more 
_ than briefly mention their divergencies here. 
It is, I believe, generally admitted to-day that, although in some 
extreme cases the formulative initiative may be the only means of 
beating down the opposition of a stubborn legislature, it is an 
“unwieldy weapon at best. Under ordinary circumstances, when the 
_ people’ s will can be made sufficiently clear without being expressed 
in a drafted bill, it is far more expedient to entrust the elected repre- 
sentatives with the task of framing a measure, before submitting it 
the popular vote. 
In discussing compulsory vs. optional referendum the Swiss 
example is commonly alluded to as showing the superiority of the 


182 In only two cases has direct legislation been restricted. Berne in 1880 and Zurich in 1899 
somewhat limited the scope of their compulsory referendum. Curti, Resultate, p. 4. 
43 On this point ex-Senator Beveridge is certainly right. See his above quoted article in 
Pa The World To-day, vol. XXI, Dec., 1911, p. 1472. 
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former over the latter."* Several prominent Swiss publicists have, 

it is true, written against the optional plebiscite, but I can see noth- — 
ing in the Swiss experience that justifies their views on this point. 
The principal argument in favor of the compulsory referendum is that 
it avoids the “‘agitation”’ inherent in the optional mode. Agitation, 3 
however, is but the inevitable concomitant of public discussion, and 
every one must admit that, in a democracy at least, discussion with 
agitation is certainly better than no discussion at all. As I see it, | 
the great advantage of the optional referendum is that it tends to _ 
concentrate attention on the principal policies of the legislature. — 
And it is obvious that the electorate will vote more discriminatingly | 

on a few important bills than on the whole output of a legislative : 
session. In the United States, where the elected law-makers seem 
particularly generous in the annual number of statutory gifts they 
bestow upon their constituents, the disadvantages of the compulsory © 
referendum should be still greater thanin Switzerland. If, notwith-_ 
standing these circumstances, it is generally adopted and is not 
intended to be wholly ineffective as means of intelligent criticism, 

its application should be constitutionally restricted to certain impor- 
tant measures. '™ 

In the United States, as elsewhere, the introduction of direct — 
legislation is apt to encounter a two-fold opposition. 

Its first enemies are the intellectual aristocrats of the Hamilton- 
ian temperament, who believe in “government by gentlemen,’ 
who with Taine hold that “a nation may perhaps say which form 
of government it likes, but cannot say which it needs,’’™* and who 
declare with Earl Grey that “the proper object of a government, — 
and especially of a representative legislature, is not to meet the wishes _ 
of a majority of the population, but to adopt such measures as may — 
be best calculated to promote their welfare.” Men of this type > 
naturally and consistently deprecate the referendum as an “appeal — 
from knowledge to ignorance.’ I should be the last to deride — 


4 J. W. Sullivan, Direct Legislation, p. 17; A. L. Lowell, Atlantic Monthly, vol. LX XIII, 
April, 1894, p. 517; A. V. Dicey, Cont. Rev., vol. LVII, April, 1890, p. 496. ; 

% See particularly Hilty, above mentioned article in Archiv fiir Sffentliches Recht, 1887, p. 405. | 

“ This is admitted even by its warmest friends. See for instance Hilty, loc, cit., p. 405, and 
Curti, Resuliate, p. 70. 

™ Lecky, op. cit., p. Lxii. 

188 See the preface to the Origines de la France contemporaine. 

1 National Rev., vol. XXIII, March, 1894, p. 78, 

J@ Edin. Rev., vol. CLXXI, Jan., 1890, p. 139, 
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them for it, as demagogues are in the habit of doing before popu- 
lar audiences. But I ask: can their philosophy long survive the 
adoption of universal suffrage and the general recognition of the fact 
that, as Karl Buirkli bluntly put it in 1869, “interest is the deter- 
mining cause in matters of legislation.’’"*! The masses are not 
composed of “‘ gentlemen,” and gentlemens’ interests very often con- 
flict with those of the masses. For the average voter, the best repre- 
sentative is no longer the most intelligent nor even the most honest, 
but he who most faithfully, because most selfishly, represents the 
local or class interest of his constituents. This very much limits the 
opportunity of “gentlemen” in politics. When it will have become 
evident that representative government can no longer be a gentle- 
man’s game, then the upper privileged few in the community, whose 
interests are often those of culture and of higher civilization, may not 
find it inexpedient to favor the initiative and especially the referen- 
dum. They have done so in Switzerland. Is there any reason why 
they should do otherwise in the United States? 

The other class of opponents of direct legislation profess to 
believe in government by the people, but have some misgivings 
about the practical results of applied democracy. They are not 
averse to allowing the masses to choose their representatives freely, 
but they rely, for their own personal security, on the discrepancies 
which may arise between the acts of the majority of the elected and 
the desires of the majority of the electors. To state their position 
in these terms is to show its inconsistency; and I do not think that 
I have stated it unfairly. 

In theory, therefore, the further extension of popular control by 
means of direct legislation seems inevitable in all countries where 
universal suffrage prevails. In practice Swiss experience may per- 
haps disappoint those of its American friends who expect it to accom- 
plish sudden constructive reforms; but it should certainly reassure 
those of its foes who fear its destructive revolutionary effects. 

At this conjuncture of American history, when public safety and 
intelligent progress are alike threatened by Syndicalism,—admittedly 
the movement of a “conscious, militant minority,’’—it would seem 
that direct legislation, which cannot but assure the rule of the 
majority, should receive the support both of conservatives, in the 
interest of safety, and of radicals, in the interest of progress. 


- MI See Senate Document No. 340, 55th Congress, 2d Session, Washington, 1898, p. 31. 
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A. Farruie, Px.D., 
Professor of Political Science, University of Illinois, ‘ial Member of the 
Michigan Constitutional Convention, 1907-8. 


ee To those who consider the Oregon plan of the initiative and 
referendum as the ideal and perfect*form of direct popular legislation, 
there may seem little occasion for giving any attention to the State 
of Michigan in a study of this method of direct democracy. The 
provisions in the constitution of 1908 for the popular initiative 
of constitutional amendments and a referendum on acts of the legis- 
lature are limited and restricted in comparison with those of Oregon; 
and thus far the method of proposing amendments has not been 
called into operation. Nevertheless, Michigan is a state which has 
in the past made an extensive use of the popular referendum on con- 
stitutional amendments and some other measures; and its experience 
in this field throws light on the value of this procedure. Moreover 
the process by which the provisions of the new constitution were 
formulated serves to illustrate some of the problems of constructive 
legislation; and the provisions themselves are of interest as an 
o attempt to meet some of the criticisms on the Oregon plan. 
The Referendum, 1835-1908 

— first State Constitution of Michigan, adopted in 1835, was 
submitted to popular ratification, at a time when such a referendum 
was becoming common, but before this practice had been definitely 
established throughout the United States. This constitution also 
provided that amendments thereto should be submitted to popular 
vote; and further contained what was then a novel provision author- 
izing the legislature to submit to popular vote a proposal for a con- 

vention ‘‘to revise or change this entire constitution.” 
Few referendum votes were taken under the provisions of this 
constitution. In 1849 an amendment was submitted and adopted 
_ making the judges of the supreme court elective; and a year later a 
- constitutional convention was called. The second constitution, of 
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“1850, was also submitted to popular vote and adopted. This constitu- 
tion repeated the provisions of the first for a popular referendum on 
constitutional amendments and on proposals for calling a convention 
~ to revise the constitution; and further provided that general banking 
- must be submitted to a vote of the electors. In the case of 


case of cnet for a constitutions convention a majority of those 
- voting at the election was necessary. 

Under these provisions no less than eighty-five separate proposi- 
tions were submitted to popular vote in Michigan from 1850 to 1908, 
— Most of these were constitutional amendments; but on two occasions 
x) _ general banking laws were referred to popular vote, seven times a 
__- proposal to call a constitutional convention was submitted, and 

_ three revised constitutions have been placed before the people. 
he The number of propositions submitted have been fairly well 
os: distributed throughout the period. From 1858 to 1868 there were 
fourteen proposals referred to vote; and in the subsequent 


teed two or three measures have been proposed together; and 
the largest numbers at one election were five in 1862 and six in 
1870. 
= Some noticeable differences are, however, shown in the date of 
_ submitting proposals and in the results of the popular vote. Up to 
' 1886 referendum measures were usually submitted at the November 
- general elections. Since 1886, two-thirds of the propositions have 
_ been voted on at regular or special elections in April.! Of the measures 
submitted up to 1866 all but one were adopted; but of the thirty-five 
popular votes during the next twenty years, only twelve were favor- 
_ able; while during the next two decades there has been an increasing 
_ tendency to approve the proposals: from 1889 to 1899, nine proposals 
were adopted and twelve were defeated; from 1900 to 1908, fifteen 
proposals were approved and only three have failed. The later years 
thus show a décided increase in popular approval of proposed changes, 
. “ yhich culminated in the adoption of the revised constitution of 
ce 1908 containing a large number of important alterations in the funda- 


mental law of the state. 


1 Regular state elections are held in Ageil of odd numbered years for judges of the supreme 
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Of more importance is the question as to the degree of popular 
interest shown in the questions submitted. A comparison of the 
number of votes on these questions with the total number of votes" 
cast at the sgme elections offers some evidence on this point. This 
shows a large range both in the number of votes and in the percentage 
of votes at the election. The smallest degree of interest is indicated 
on the five measures submitted in 1862, when the vote for and against 
these measures ranged from 4,463 to 6,711, or from less than four 
per cent to barely five per cent of the vote of 130,818 cast for governor 
at the same time. Such a vote clearly cannot be taken as indicating 
any popular opinion on the questions submitted. 

On the other hand the largest vote was that on an amendment 
changing the method of assessing and taxing the property of corpora- 
tions, submitted in November, 1900, on which a total vote of 497,485 
was cast, more than ninety per cent of the vote for governor at a 
presidential election. Here the popular interest was manifest; and 
the result of the vote was decisive—nearly nine to one in favor of the 
proposed amendment. 

In most cases, however, the vote on measures referred to the 
people has ranged from forty to sixty per cent of the total vote cast 
at the election; and the affirmative vote has usually been less than — 
half of the total vote at the election. In a number of cases the vote 
on measures has been less than twenty per cent of the total vote at 
the election. In several others, the vote on measures has approached — 
seventy per cent of the total vote at the election. In a few cases 
where propositions have been submitted at a special election, the 
vote has of course equaled the total vote at the election; but has 
been in such cases usually not more than fifty per cent of the vote 
cast at a general November election. 


An examination of the Michigan figures fails to show any evi- af 


dence that the size of the vote has been affected to any large degree 
by changes in the method of balloting, as has been the case in Illinois.” 
In recent years all measures submitted to popular vote have been — 
voted on special ballots distinct from those containing the names of © 
candidates for office; and this arrangement has served to call the 
attention of voters to the proposals. On the other hand, with the 
exception of the revised constitution of 1908, no special efforts have 


?C.O. Gardner, “‘The Working of the State-wide Referendum in Illinois." American » 
Political Science Review, v,394 (1911), 
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been made to acquaint the voters with the precise nature of the i a 
proposals. The statements on the ballots have usually been vague ena 
and indefinite; and in few cases had there been any active dis- 
cussion of the measures submitted. 

Under these circumstances, the number of votes cast on many j 
of these proposals has been larger than might be expected; 
indeed on some measures of little or only — importance the number - ef 


in the question, as to indicate a practice on the part of many voters | 
of voting indiscriminately for or against all measures submitted to | 


counties, and ntl have had no saual interest throughout the eee, 
state. Yet on such measures a vote of about fifty per cent of the — 
total vote of the state was ordinarily cast. 

In spite of the considerable vote cast even on minor questions, 
it is worth noting that very few proposals would have been adopted __ 
if it had been necessary to secure a majority of all the votes cast at 
the election, as is required in Illinois and some other states. No less 
than forty constitutional amendments adopted by a majority of 
those voting on each question would have failed if the Illinois ie 
quirement had been in force. Only six of the amendments adopted — 
received a majority of the vote cast at the election; and three of — 
these were measures submitted at special elections in 1878 and 1880. 
The three amendments receiving such a majority at regular elections 
were those relating to soldiers voting (in 1866), the taxation of 
corporations (in 1900) and public wagon roads (in 1905). 

Even the revised constitution of 1908, which received a majority — 
of 114,000 votes, would have failed if a majority of all voting at the 
election had been required. 

On the question of calling a convention to revise the constitution, 
where a majority of those voting at the election is required, this 
provision served to prevent the calling of a convention on three | 
occasions (1892, 1898 and 1904), on two of which there was a con- 
siderable majority of a fairly representative vote in favor of a con-— 
vention.’ The proposal in fact did not carry until submitted at a_ 


5In 1866 the vote in favor of calling a constitutional convention was slightly less than a — 
majority of the vote cast at the election; but the convention wes held, only to have its revision of 
the constitution rejected. 
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special election, in 1906, when the vote on the question was the same 
as the total vote at the election. 

Michigan’s experience with the referendum suggests certain 
conclusions which should be applied in any plan for the further use 
of such popular votes on public questions. In the first place much of 
the detail in state constitutions or laws submitted to popular vote 
should be eliminated, so as to avoid the necessity for proposing 
amendments on matters not likely to arouse public interest. Secondly, 
more care should be taken to acquaint the voters with the content 
and purpose of measures submitted to popular vote. Thirdly, 
there should be a requirement of a certain minimum vote in order to 


carry referendum proposals; but this requirement should be less — 4 


than a majority of all voting at the election. It will be noted in the — 
following paragraphs, that these lessons were to some extent con- 
sidered in framing the provisions relating to the initiative and refer- 
endum in Michigan’s recent constitutional convention. 


The Constitution of 1908 

In the Michigan Constitutional Convention of 1907-08 the 
question of direct legislation, in the form of the popular initiative 
on constitutional amendments, aroused more interest and discussion 


than any other; and a survey of this discussion and its results will _ 


throw some light on the process of developing a general principle of 
policy into a formulated enactment. In the steps leading up to the 
constitutional convention there had been some attention given to 
the initiative and referendum. The State Grange and some labor © 
organizations had endorsed this proposal; and efforts had been © 
made to secure pledges from candidates for delegates to the conven- 
tion. But the small vote cast at the election of delegates and the 
close division of opinion among the delegates elected indicated the 
absence of intense popular sentiment on this question, in marked 
contrast with the almost unanimous sentiment of the convention 
on the question of municipal home rule. 

Among the members of the convention three main groups could 
be recognized in reference to the initiative and referendum. A 
considerable number, but distinctly less than a majority, were 
in favor of substantially the Oregon plan of direct legislation. 
On the other hand, almost half the delegates were opposed to any 
step in this direction. Between these were a number of moderates, 
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devising a plan which would obviate the dangers of hasty and ill- _ 
considered measures. } 
Inder these conditions, even the more radical members waived __ 

their extreme proposals, and concentrated their energy ona restricted 
plan for proposing constitutional amendments by popular petition. — 

As the result of several informal conferences, a proposal was drafted 

for proposing amendments by petition of twenty per cent of those 

voting at the preceding election, to be submitted at a regular election 

not less than ninety days after the required petition was filed, and to 


the election. 
of the committee. On a motion to strike out the whole proposal 
a four days’ debate took place, in which more than half the delegates — 
took part, and the whole question was thoroughly discussed. ae 
During the debate, a substitute proposal was presented. This _ 
provided that signatures to petitions should be verified by registra- _ ‘' 
tion or election officials, required the submission of proposed amend- ae 
ments to the legislature, and provided for voting on alternative _ a 
proposals on the same subject. This substitute was at first strongly 
opposed by the more radical delegates; but after the failure of a 
special conference committee to reach a compromise, the substitute 
was accepted and passed at the end of the debate in committee of 
the whole, but by a close vote and with less than. the majority of the 
whole convention which was necessary to secure final adoption. 
In the interval of about a week before second reading, further 
changes were suggested and discussed outside of the formal meetings 
of the convention; and the final test votes were between two new 
substitutes, each containing changes from the proposal previously | 
voted. One of these contained a clause providing that the legisla- 
ture in joint session might prevent submission to popular vote of an — 
amendment proposed by popular petition. The other omitted the _ 
legislative veto, but contained additional restrictions. Both pro- 
posals were indeed so well safeguarded that action under either would _ 
| be difficult. On second reading, the provision including the legis- — 
lative veto was adopted, with the support of some of the moderates. Ps 
As finally adopted the section provides that amendments to 
the constitution may be proposed by petition of the electors, verified 7 
by registration or election officers; and when petitions for an amend- mek, 
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ment are presented signed by twenty per cent of the vote cast for _ 
secretary of state, the proposed amendment must be submitted to 
the electors, unless disapproved by a majority of the legislature in 
joint session. When an amendment is proposed by petition, an 
alternative or substitute proposal may be submitted by a joint 
majority vote of the legislature. For adoption, such proposed 
amendments must receive an affirmative vote equal to one-third of 
the vote cast at the election. 

This form of the initiative may be said to recognize the demand 
for more direct popular action in determining important questions 
of government; and in spite of the conditions, it should make possible 
constitutional changes for which there is a strong popular support. 
But it is undoubtedly difficult to secure the adoption by this process 
of a proposal urged only by a small minority, as is possible under the 
Oregon system. In regard to the restrictive conditions, it seems to 
the writer that the requirements for a twenty per cent petition, for 
verification of signatures, and for a one-third vote are each justifiable, 
taken separately, as a means of securing adequate evidence of popu- 
lar support. But it may be admitted that in combination they offer 
a very serious obstacle; and that with proper verification of signa- 
tures and an adequate vote for adoption the percentage of peti- 
tioners might safely be reduced. It may be noted, however, that all 
the later proposals on this subject before the Michigan convention 
contained all of these restrictions. 

The most vigorous opposition on the part of the pronounced 
advocates of direct legislation was aroused by the possible legislative 
veto, which in form conflicts with the theory of direct popular action. 
To the writer, it seems—as it did in the convention—that its prac- 
tical effect is of relatively little significance. The legislative dis- 
approval must be openly expressed by a clear majority of all the 
members; and indeed a majority of either house in favor of the 
proposal by refusal to go into joint session could prevent disapproval 
by a larger majority opposed to it in the other house. Under these 
conditions, legislative disapproval of any amendment which com- 
plied with the other conditions seems very improbable. 

The provision for alternative proposals recognizes a situation 
which would be likely to arise wherever measures proposed by popu- 
lar petition must be presented to the legislature before submission 
to popular vote, as is provided in several plans now proposed, é. g. in 
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iv _ Wisconsin and Ohio. Unless methods are provided for dealing with 
such alternative proposals, it would easily be possible to confuse the 
electors and defeat any measure proposed by submitting one or more 
_ additional measures on the same subject at the same time. 
a Thus far no amendment has been proposed under the provi- 
sions of the Michigan constitution. This is perhaps due in part to 
the restrictions in the method provided; but may also be explained 
_ by the fact that the revised Michigan constitution itself met most 
of the urgent demands for important changes. Efforts have been 
_ made to have the legislature submit an amendment, by the older 
process of a two-thirds vote of each house, for the Oregon plan of 
direct legislation; but as yet these efforts have not succeeded. 
: Several other provisions of the revised Michigan constitution 
extend the scope of direct popular action in political affairs. The 
- municipal home rule provisions authorize the electors of each city 
and village to frame, adopt and amend its charter; and the home 
rule law provides for the popular initiative in proposing amendments 
to home rule charters. Several cities have already adopted new 
charters under these provisions. Special legislation is restricted; 
and in any case no special act shall go into effect until approved by 
the electors in the district to be affected, a referendum which 
effectively prevents any possible ripper legislation on local affairs. 
The legislature is also authorized to submit any act to a referendum 
vote, a procedure previously prevented in the case of general laws by 
a decision of the supreme court. On the other hand the former 
requirement of a referendum on banking laws has been omitted as 
no longer necessary and unduly restrictive. 
Further provisions in regard to the printing of bills and reserving 
__ to a majority of each house the power to take bills from a committee 
_ ensure a wider publicity and more consideration to legislation; and 
thus give more opportunity for public opinion to influence the work 
the legislature. 
~ Moreover, in the provisions for the future revision of the con- 
stitutions, any possible attempt on the part of a legislature to control 
and limit the revision is prevented. When a constitutional con- 
vention has been authorized by a vote of the electors, the election 
of delegates, the meeting of the convention and the submission of 
its work to the final vote of the electors are fully authorized without 
further action by the legislature. 
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Finally the revised constitution makes some provision to secure 
wider publicity for proposed constitutional amendments when sub- 
mitted to popular vote. Formerly such amendments were voted 
on ballots which gave only a vague mention of the subject of the 
section to be amended, usually with no indication as to the nature 
of the proposed amendment. it is now provided that all proposed 
/ amendmer..s must be published in full and posted at each registra- 
tion and election place; while separate ballots for voting on amend- 
ments is made a definite requirement. 

In the case of the revised constitution itself further steps were 
taken to acquaint the voters with the instrument they were to adopt 
or reject. The address to the people adopted by the convention 
formed a pamphlet stating briefly the important changes in the new 
constitution, and also giving in full the new constitution, with a 
short statement after each section explaining its relation to the old 
constitution and noting the changes proposed. This address was 
printed in sufficient numbers for each voter in the state, and was 
distributed to the voters through the postoffice. By this means 
every voter was given ample opportunity to learn the nature of the 
new instrument of government; and this general publicity was an 
important factor in securing its ratification. 

Viewed as a whole, the revised Michigan constitution marks 
a distinct advance in the newer forms of direct popular action; and 
what is of more importance, by these and other provisions, it greatly 
enlarges the influence of public opinion on the work of the govern- 
ment. Compared with recent constitutions and constitutional 
amendments in other states, it may seem conservative, both in sub- 
stance and in its relative brevity. But it shows real and permanent 
progress in the direction of present tendencies; and is perhaps a 
more valuable subject of study, at least in the older states, just 
because it is less radical than some of the experiments in the younger 
commonwealths of the American Union. 
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By J. Brack, Pu.D., 
Professor of History, Colby College, Waterville, Maine. 


As the result of an agitation of several years standing, and ig , 
response to the petitions of a number of towns in “The District of i av 
Maine,” as that portion of Massachusetts now comprising the State _ 
of Maine was then known, the General Court of ee 
on June 19, 1819, passed an act, entitled the “Articles of Separation,” 
giving the people of Maine the privilege of voting upon the propo 
sition of separating from Massachusetts and forming ‘‘a separate and 
independent government within said district.’’ Ata special election ae. 
held in Maine in July of the same year, in accordance with the pro- | ar 8 
visions of the articles of separation, the people voted by a large sy 


passage of the act of cession, in which the general court formally A 


consented to the creation of a separate state in “The District of _ = 


Maine;”” and an act of congress, passed March 3, 1820, admitted 


state in the Union should date from March 15, 1820. f 
The constitution, which was adopted in 1819, has served the 2 rh 
state ever since as its fundamental and organic law, without radical moe 
change or without the calling of subsequent constitutional con- 5 ag 
ventions. Changes in the constitution have been made, however, ae 
through the process of amendment, twelve such amendments being __ 

added between 1819 and 1875. In the latter year, the governor 
of the state, in lieu of the calling of a convention, and by the author- — a 
ity of the legislature, appointed a constitutional commission to 
recommend further changes in the constitution. This commission 
proposed a number of amendments, and of this number nine were 
adopted by the people in the annual election of September, 1875. 
The nine amendments, together with the twelve previously adopted, 
(159) 
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ic ouiee majority to separate, and in the following October held a convention pe 

in Portland and framed a constitution for the proposed new state. 

7 nae A . Maine to statehood and decreed that the recognition of Maine as a ae x 

\ 


were incorporated by the chief justice of the state, acting under 
the authority of the legislature, into the body of the constitution, 
and the instrument in its revised form was approved by the legis- 
lature, February 23, 1876, and became forthwith “the supreme law 
of the state.” By such procedure a revised constitution was secured 
without the trouble, expense, and delay incident to the calling of a 
constitutional convention. 

Since 1876, thirteen other amendments have been added to the 
constitution, including the change from annual to biennial elections 
in 1879, the prohibitory amendment in 1884, and the referendum 
law of 1909. 

In the adoption of all these amendments, the method prescribed 
in the constitution (art. x, sec. 2) has been followed; that is, the 
amendments were first passed by a two-thirds vote of both houses 
of the legislature, and then submitted to the people of the several 
towns throughout the state who ratified the amendment by a 
majority vote. 

In 1875, a new amendment was incorporated in the constitu- 
tion (amendment xrx),' which, for the first time authorized the 
legislature “by a two-thirds concurrent vote of both branches,” 
.  tocall constitutional conventions, for the purpose of amend- 
ing the constitution. 

No use has yet been made of this constitutional amendment, 
in spite of the fact that the constitution is now more or less a piece 
of patchwork, due to numerous amendments, and should be sub- 
jected to a thorough revision and rearrangement. One great obstacle 
that stands in the way of the calling of a constitutional convention 
is the constant fear on the part of a considerable portion of the 
people that such a revision would result in the reading out of the 
constitution of the prohibitory law—a condition that has proved a 
barrier to progressive legislation in the State of Maine. 

Maine has felt the influence of the agitation for direct legis- 
lation which has spread with great rapidity over the country from 
west to east, and which began with the action of the people of South 
Dakota, who were the first to incorporate the initiative and refer- 
endum in their state constitution as early as November, 1898. The 
example of South Dakota was followed in 1900 by Utah, and again 
in 1902, by Oregon, where the new legislation has had its best and 
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severest test, and has found its most ardent advocates. The Oregon 
law represents the extreme of direct legislation, and includes a pro- 
vision for the initiation of constitutional amendments. Much of 
the credit for the passage of this law is due to the effective and 
efficient work of an organization known as The People’s Power 
League, which has since continued its activities and has proved 
an organized instrument for promoting direct legislation on behalf 
of the people under the new law. In 1904, Nevada adopted the 
simple referendum, which applies only to statute law; and in 1907, 
the new State of Oklahoma embodied in her constitution a radical 
initiative and referendum provision. ‘These experiences, especially 
those of Oregon and Oklahoma, were observed with interest by the 
people of Maine. Maine has the distinction of being the first of 
the eastern states to enact an initiative and referendum law, which 
was put into effect in 1909. 

The history of this movement in Maine covers a period of five 
years. There has long been a feeling of unrest among important 
elements of the electorate regarding certain questions of local im- 
portance. Maine has vast tracts of unorganized and unsettled lands, 
some ten million acres in extent, which are owned by a compara- 
tively small number of individuals and corporations, an area which 
is covered with valuable timber, and has an assessed valuation -of 
fifty million dollars, and, indeed, is probably worth several times 
that amount. These “wild lands,” as they are called, owing to the 
low valuation assessed upon them and the small state and county 
taxes which they pay, have yielded an inconsiderable amount of 
revenue to the state. They are sources of enormous profits to the 
individuals and corporations owning them, and the feeling is growing 
that they should pay a larger tax, in the interest of a more equitable 
distribution of taxes among the people of the organized townships, 
who are burdened with heavy municipal, as well as county and state 
taxes, and therefore pay a disproportionate share toward the support 
of schools and highways. 

So liberal has been the policy of the state in the past in dis- 
posing of its wild lands, including the earlier grants, in 1836 and 
subsequent years, to settlers, which were justifiable, and the large 
grants to railroads and sales at nominal cost to individuals that 
were made in the period from 1862 to 1875, which were questionable; 
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i. a low valuation these lands contribute through taxation less than 


a _ for water power, a source of energy with which nature has abundantly 


— _ mance of the game preserves, which attract thousands of hunters and 


to be the fees which they yielded, a considerable part of which, 


is in private hands, and the state now retains but a paltry fifty 
_ thousand acres of its former vast public domain. Because of their 


The influence of a powerful lobby at the state house has been 
successful in heading off efforts to increase the tax on wild lands; 
and the owners of these lands are strongly fortified by a decision of 
the Supreme Court of Maine, which prohibits the taxing of wild 
lands at a higher rate than the state tax imposes upon the settled 
areas. There seems to be no other way to meet this situation save 
through the passage of a constitutional amendment, subjecting 
these lands to a separate classification and independent treatment, 
but such a proposal has thus far failed to produce results. 

To be sure the preservation of the forest is necessary to the 
preservation of the rivers and upon these the people are dependent 


_endowed the state. The forests are also necessary to the mainte- 


_ fishermen to the state every year, and thereby bring large sums into 

F = coffers of the merchants and the railroads—an argument which 

: has constantly served as a defense of low state taxes. The gains 

from this source, however, are not a sufficient offset for the losses 

incident to the failure to pursue a policy that would force the devel- 
opment of new agricultural lands, open up the state to larger settle- 
ment, and attract immigrants to promote latent industries and 

_ increase the wealth of a somewhat backward state. 

; Maine has also been liberal in the grant of valuable franchises 
for little or no return, and through her lax corporation laws has 
become the mother of numerous corporations, many of which should 

never have been authorized, and whose only justification seemed 


2 The state tax upon real estate prior to 1910, as shown in the state treasurer's reports, aver- 
aged about three mills on the dollar; in 1910 it was increased to five mills, and in 1911 to six mills 
in order to provide additional funds to pay off a portion of the state debt which had been heavily 

Ths ta as noted later on; and for the present year (1912) the rate has been fixed at four mills. 


This tax yields approximately $1,800,000 of state revenue and three-fourths of this is returned 

_ to the towns for school purposes, leaving only one mill for general use. One-ninth of this amount 

is contributed by the wild lands, which pay Also a county tax of two mills. Furthermore, the 

nine million acres in unorganized townships are now organized into what is called a “* fire district,” 

and pay a special tax of one and one-half mills for fire protection, which makes the total tax rest- 
ing upon these lands seven and one-half mills. SU 
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until quite recently, were divided between two of her leading state 
officials, the secretary of state, and the attorney-general.’ 
The state has also been liberal in the past in rebating the taxes 
of her railroads, and in granting other privileges and exemptions — 
which have cost her revenue. These are some of the reasons why © 
Maine has been unable to meet the growing demand for better | 
roads, which should be constructed by the state rather than by the _ 
local area, and for the improvement of her schools and other state _ 
institutions. 
Maine’s remarkable water power facilities have not been devel- _ 
oped beyond a fraction of their possibilities; the Maine farmer has 
been more conservative and less progressive than his western rival, — 
except in certain industries in which he has shown some specializa-_ 
tion, like the cultivation of potatoes in Aroostook County. There 
has been too much protection and too little reciprocity in both 
commodity and labor to give Maine the benefit of the rich iron and 
coal deposits of her neighbor to the north and east, which might 
well have been turned to the advantage of the state for the employ- _ 
ment of her natural resources of stream and forest, and in the saving _ 
of a great industry, shipbuilding, in which Maine had such an early _ 
and promising start. 
These are some of the sources of dissatisfaction with the economic 
status of the state as it is, and the causes of the migration of so 
many of the sturdy sons of the Pine Tree State to other statesand  __ 
more enterprising industrial communities. It is often charged that 
the politicians and “‘bosses’’ are responsible for this condition of 
affairs and have preferred to cover their own pecuniary transactions — 
in wild lands, and in the granting of favors to corporations, by 
diverting attention from these interests to the issue of prohibition. 
Hence the interest in the new policy of direct legislation. 
Mr. Roland T. Patten, of Skowhegan, formerly editor of the 
Somerset Reporter, was the first to undertake to secure the initiative 
and referendum for Maine. He was formerly a republican and for 
a number of years held the office of county treasurer of Somerset =| 
county. In 1902 he made an effort to get his party, in county 
convention, to adopt a plank favoring the adoption of the principles _ ae 


3 Formerly the attorney-general and the secretary of state received fees of five dollars each _ 
from the organizers of every corporation under the laws of Maine, and these fees in some years _ 
amounted to as much as eight thousand dollars for each official. This system was changed by act 
of legislature in 1905, and since then all corporation fees have been turned into the state treasury, 
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of direct legislation. Being unsuccessful, he left the party, te 
became a leader of the socialist party in Maine, and an ardent 
propagandist of direct legislation. He succeeded in inducing the 
democratic party to embody such a plank in its platform in 1902. 
In the legislative session of 1903, a resolve, drawn by Mr. Patten, < 
and presented by the Hon. Cyrus W. Davis, of Waterville, first 
brought the subject of the initiative and referendum to the attention 
of the Maine legislature. This measure was referred to the judiciary 
committee and after a hearing it was voted to refer the matter to 
the next legislature. The subject was discussed in the gubernatorial 
campaign of 1904, and enlisted the support of the State Federation 
of Labor, by whom, through its legislative committee, the campaign 
for direct legislation was now actively prosecuted. This organiza- 
tion then enlisted the support of the State Grange, and secured — 
petitions, memorializing the legislature, which met in 1905, to enact 
a bill providing for the submission to the people of a constitutional 
amendment embodying the initiative and referendum. Such a bill 
was accordingly presented to the legislature, referred, as before, ~ 
the judiciary committee, and after a public hearing, participated 
in by representatives of the State Federation of Labor, the Grange, 
the Maine Civic League, and other interested persons, including _ 
several advocates of direct legislation from out of the state. An 
adverse majority report was rendered by the judiciary committee, _ 
and though the minority report, which was favorable, was substituted 
by the action of both houses in the early stages of the progress of 
the bill, the measure was defeated in its final stages; a turn of _ 
affairs, which was charged to the influence of the corporation lobby. __ 
The two attempts thus far had been unsuccessful, but the fight — 
was continued, and preparations were now made for a more sys- 
tematic campaign. In the summer of 1905, the State Referendum 
League, similar in purpose to its prototype, the People’s Power 
League in Oregon, was organized, and its constitution sets forth 
the purpose of the league; namely, to secure “the people’s right > 
to a direct vote on questions of public policy.” The organization 
was to be “inter-partisan in membership, its methods : 
non-partisan,” and the support of candidates for public office was _ 
to be based on the “‘candidate’s attitude toward the purposes of this 
league.” The executive committee of officers of the league was | 
¢ The socialist party has at present a total strength of about fifteen hundred votes. ¥ 
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assisted by an advisory council, consisting of sixteen members, or 
one from each county in the state. In article 1 of its constitution, 
the league applied the principles of the initiative, referendum, and 
the recall to its own affairs. Mr. Patten became the press agent of 
the league, and Mr. Kingsbury B. Piper, of Waterville, its secretary. 
The league first endeavored to obtain the support of the master 
of the State Grange, Obadiah Gardner, now senator from Maine, — 
but was unsuccessful. Nevertheless, the grange itself, at its annual 
meeting in December, 1905, adopted resolutions favoring the initia- 


tive and referendum. Following this action, the league succeeded 


in securing the adoption of favorable planks in the platforms of both 
the republican and democratic parties, and both candidates for the 
governorship in 1906 favored the proposed legislation. The league 


also carried on a persistent campaign through the mails, calling _ 
upon every possible or prospective candidate for the legislature in _ 


1906 to declare himself in a written communication to the league, 
and to answer “‘Yes”’ or “No,” to the question whether or not he © 
favored the initiative and referendum. ‘Those who failed to respond 
at all after a second or third letter of inquiry, were put down as 
“opposed,” and the league directed its energies toward the defeat _ 
of such candidates for the legislature of 1907, and in a number of _ 
instances was successful. This campaign was greatly strengthened 
by the political support of the grange, with its sixty thousand mem- 
bers, and the result is seen in the legislation that followed. 

The judiciary committee was still opposed to direct legislation, 
likewise the president of the senate and the speaker of the house, 
and these obstacles had to be met. ‘There was also a considerable 


opposition lobby. Still another difficulty presented itself, for the _ 


republicans and democrats differed over the scope of the measure 
they were willing to support. The republicans favored the appli- 
cation of the initiative and referendum to statute law only, while 


the democrats favored the inclusion of constitutional amendments < 


in the proposed law, as in Oregon and Oklahoma and other states 
where popular legislation has been tried, and saw in the new legis- 
lative device an opportunity to secure a resubmission of the Maine 
prohibitory law to the voters. It was the latter possibility that | 
made the followers of the prohibition party® hesitate at first to 
accept the proposed law, but, upon being convinced that it would 
not affect the status of prohibition, they gave it their support also, 
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It was necessary to reconcile these differences, because of the 
large democratic representation in the legislature, and in order to 
secure the necessary two-thirds majority required by the constitu- 
tion. The republican leader of the house, Hon. George G. Weeks, 
of Fairfield, presented a bill authorizing the initiative and referendum 
for statutes only, and conforming with the measure favored by the 
Referendum League, while the Hon. Charles F. Johnson, of Water- 
ville, now United States senator, introduced a democratic measure, 
which included constitutional amendments; adding, however, the 
additional safeguard of requiring double the number of petitioners 
demanded in the case of a statute law to secure the application of the 
initiative and referendum to a constitutional amendment. Both 
party leaders were otherwise in accord on the bill, and the democratic 
leaders in both houses generously agreed that if the minority (demo- 
cratic) report should not be substituted by the action of the legis- 
lature for the majority (republican) measure, they would vote for 
the latter; and upon the failure to secure the substitution of the 
minority for the majority report, they and their colleagues made 
good their promise, with the result that the Weeks resolve went 
through without opposition, and was signed March 20, 1907, by 
Governor Cobb, who had already proclaimed his support of the 
law, on the ground that it was demanded by public sentiment. 

The act was then submitted to the people for ratification or 
rejection, and a campaign of education was waged among the voters 
until election day in September, 1908, in order to inform them of 
the uses and advantages of the proposed amendment. More opposi- 
tion was encountered from the press and from prominent political 
leaders, but in spite of this opposition, the measure was ratified by 
a vote of 53,785 to 24,543; in fact every county in the state voted 
“Yes.” The governor made due “return” of the result to the 
legislature of 1909, as required by the resolve, and the new law 
forthwith became a part of the constitution of the state. The 
essential features of the law are as follows: 

The act establishes a people’s veto through the optional refer- 
endum and provides that, upon receipt, within ninety days after 
the recess of the legislature, of a petition signed by ten thousand 
voters, and addressed to the governor and filed in the office of the 
secretary of state, asking for a reference to the people of any act or 

_ resolve of the legislature, the governor shall give notice ad proclama- 
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that is, at the next general election, not less than sixty days after 
such proclamation, and if there be no general election within six 
months thereafter, he may, and if so requested in the petition must, — 
order a special election not less than four months nor more than six 
months after his proclamation. 
Likewise, twelve thousand electors, by direct petition addressed 
to the legislature and filed in the office of the secretary of state thirty 
days before the close of the session, may propose to the legislature 
any bill or resolve, excepting amendments to the state constitution, 


which, unless enacted by the legislature without change, shall be a 


submitted to the people. If enacted by the legislature without — 
change, it shall not go to a referendum vote, unless demanded. 
The governor may, or if so requested shall, order any measure pro- 
posed by twelve thousand electors referred to a vote of the people © 
at a special election or at the next general election, in accordance 
with the provisions of the act. Any measure approved by a majority _ 
vote shall take effect, unless otherwise ordered in the law, thirty — 
days after the proclamation of the governor announcing the result — 
of the election.® 
After the adoption of the initiative and referendum law, the — 
league addressed its attention to the furthering of the following 


measures: namely, a direct-primaries law, a corrupt practices act, _ 


and a new ballot law; demanding that the legislature enact such | 
laws, and threatening in the event of failure, to secure such legislation | 
through the agency of the initiative. 

In the election of September, 1908, the people also voted to— 
adopt another amendment to the constitution, which was submitted — 
to them, in accordance with a resolve passed by the legislature and — 
approved March 28, 1907, and which permits the people to vote 
on constitutional amendments on the second Monday in September | 
immediately following the passage of the “resolve,” instead of | 


waiting until the next regular biennial election of the following - + 


year, as formerly required by the constitution as amended in 1879. 


* The above law is similar to the referendum laws of other states in minor details and in — 
provisions for the filing and preparation of petitions and ballots, for the guarantee of the integrity _ 
of the signatures of the petitioners, for the establishment of the initiative and referendum in cities _ 
for municipal affairs; and in the denial to the governor of the power to veto acts approved by the _ 


people under the terms of this law. Limitations of space do not permit the incorporation in this 6. A 
article of the full text of the law which may be found in Acts and Resolves of the Legislature of Maine 


for 1907, chapter 121. 


3 
, tion of the time when such measure is to I 1 upon by the people, he a 
a 
~ 
=) 
a > , 
3 
r “3 \ 
i 
Das 
i 


ANNALS OF 
f 
This law went into effect in January, 1909, and constitutes the 
eleventh amendment since the revision of 1876. 

The referendum law has been put to the test four times, the 
referendum having been used three times and the initiative once; 
while, in addition, three proposals to amend the constitution have _ 
been submitted to the people since the passage of the referendum 
law. Upon three laws passed by the legislature of 1909, the people | 
demanded the referendum, and these were submitted to popular 


vote in the election of September 12, 1910, to be voted upon on the 


same ballot. 

The first one, known as Measure No. 1, was entitled ‘“‘An 
act to make uniform the standard relating to the percentage of 
alcohol in intoxicating liquors,’ and providing that alcoholic liquors — 
which may not be sold except by payment of a revenue tax to the 
United States government shall be declared to be intoxicating liquors _ 
within the meaning of all statutes of this state;’’ in other words, _ 
a law fixing the standard of the state the same as the United States 
revenue standard of one per cent. 

Measure No. 2 was entitled “ An act to divide the town of York, 


and establish the town of Gorges,” and provided that a certain part © a 


of the town of York, in the county of York, shall be set off from the 


remainder of the town and incorporated into a separate town by the | 
name of Gorges, and that the said town of Gorges should pay for _ 


the construction of a new bridge across York River at York Harbor, © 
and for the readjustment and distribution of taxes and other obli- 
gations between the two towns. 

Measure No. 3 was entitled ‘‘An act relatifig to the reconstruc- 
tion of Portland bridge,” and authorized the county commissioners 
of Cumberland county to reconstruct the old bridge across Portland 
Harbor, connecting Portland and South Portland, at such a grade 
as to cross the tracks of the Maine Central and Boston and Maine 
railroads, and at a cost not exceeding five hundred thousand dol- 
lars, the expense of the construction and maintenance of the bridge 
to be borne by the county of Cumberland, the Boston and Maine © 
railroad, the Maine Central railroad, and any street railroads that 
may acquire the right to use the bridge. 

While all three of the above measures were placed upon the 
same ballot for the action of the voters, there are marked variations _ 

in the character of the proposed legislation and the results of the 
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eatin Measures 2 and 3 were purely local issues, involving a 
questions in which the mass of the electorate, outside of the com- > 
munities directly concerned, had little interest, and this is reflected _ 


in the vote cast. Scarcely more than one-third of the voters who 


questions, while over fifty per cent of the voters voted on the liquor 
measure, which made a wider appeal, and enlisted, as usual, the 
greatest interest and occasioned the most debate. 
Al three measures were rejected, the vote standing as follows: 
Yes. 
31,093 40,475 


Some of the reasons for these results appear in the following "4s 
explanations: 
The first measure was devised by the prohibition element to _ 
stop the sale of numerous light beers, containing a relatively small 
percentage of alcohol, and to increase the prospect of success in ie Ps 
numerous prosecutions for violations of the ‘‘ Maine Law,” in which ee . 
the defense was frequently urged, often with success, that the liquor 
in question was not an intoxicating beverage within the meaning __ —— 
of the law, or according to the interpretation of the courts. No Ee z. on 
active campaign was made on behalf of the measure by the Civic 
League and other temperance organizations, and it was rejected by a ‘= 
The second measure was the result of a desire on the part at i. ee 
the summer resort community of York Harbor, Maine, to secure a ee 
separate town organization and to be free from the control of the — ae 
“back country” or farming element in the town of York, which 
usually dominated town meetings and town appropriations, and, 
according to the claims of the seashore element, had not given the iS he 
summer resort interests a square deal in the way of appropriations — 
for better roads and sidewalks, and for adequate sewer and lighting — 
privileges. The town of York is one of the largest in the county > 
and has a winter population of 2,600, which increases in the summer 
to eight or ten thousand people. The controversy, which culminated © 


question of building a bridge across the York River at York Harbor. ges “ee 


¥ 


. a voted for governor, the candidates for that office polling a total vote — 
iad of 141,031, took advantage of the privilege of voting on the above _ a 
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The seashore residents, who wanted the bridge, succeeded in induc- 
ing the town to vote “‘to build a bridge as laid out by the county 
commissioners” and to appoint a “Committee of Four”’ to act with 
the three selectmen in building a bridge. But no appropriation was 
made. The selectmen, backed up by the farming element, opposed 
the bridge, and the Committee of Four, who represented the seashore 
residents, out-voted them, and went ahead and built the bridge at 
a cost of forty-five thousand dollars. Then followed a chapter of 
agitation over the legality of the action of the Committee of Four, 
a question still pending in the courts, and the failure of the town 
government to complete payments on the bridge or to provide for 
the operation of the draw, which involved the town in a further 
controversy with the War Department. The War Department 


compelled the town to open the draw, and some private and tenta- _ 


tive arrangement has since been made for its operation. In 1909 
this family quarrel was taken to the legislature, where a bill was 
offered to divide the town of York and establish the new town of 
Gorges, which was to embrace York Harbor, York Village, and a 
part of York Corner; or, in other words, the richest part of the town 
of York, containing two-thirds of the assessed property valuation 
of the town. It was presented by Representative Marshall, of 
Portland, whose father is the proprietor of the Marshall House, the 
leading hotel at York Harbor. ‘This measure, for ostensible reasons, 
contained no provision, as is usual in such cases, giving the people 
of the town the privilege of voting upon the proposition. It passed 
the legislature in the face of an adverse report of the committce on 
towns and in spite of the strenuous opposition of the representative 
from York, Mr. Josiah Chase, who, in a spirit of compromise, offered 
to leave the decision to those voters only who lived within the pre- 
cincts of the proposed town of Gorges—an eminently fair proposi- 
tion. These terms were rejected, however, by the friends of the 
measure, who had the strong support of the Portland delegation and 
other representatives in the legislature, and in consequence the 
people of the town of York invoked the referendum and defeated 
the act by a decisive vote. Undoubtedly, there was merit in the 
case on both sides, coupled with much ill-feeling and lack of tact. 
If the bridge controversy had not arisen or if the building of it had» 
been committed to the selectmen alone, with instructions to borrow 
the necessary money and proceed with the construction, the bill for 
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the separation of the town would probably never have been presented 
to the legislature. The weak point in the act was the failure to give 
the town the benefit of the referendum on a matter of purely local 
concern. The case was aptly expressed by Attorney-General W. R. 


Pattangall, who was-then a member of the legislature, and who _ | 


spoke in opposition to the Marshall measure. “I have never before 
heard,” he said, “‘of a divorce where the action was opposed by 
both the husband and the wife, and the petition for divorce was 
presented by the hired girl.” 

The third measure was likewise a matter of purely local interest, 
and one that should have been settled by the people of Cumberland 
county alone. To permit the whole state to vote upon such a ques- 
tion, local, technical, and minute, and without any real knowledge 
of the merits of the question, is a travesty upon wise legislation. 
After its passage by the legislature, and without provision for its 
reference to the people of Cumberland county, opponents of this 
measure invoked the referendum law, which required a state-wide 
vote, and succeeded in defeating it, in spite of the fact that there 
was a pronounced public sentiment in favor of the reconstruction of 
this old and worn-out bridge. Considerable campaigning was done 
in Portland, and the discovery of the usurpation by the Boston and 
Maine Railroad Company of rights of way for additional tracks on 
the ‘county way,” without legal authority, and the attempt made 
by the railroad interests, in the framing of the measure, to legalize 
by said act ‘‘all such railroad crossings on the county way which 
forms the approach to said bridge,”’ occasioned distrust of the motives 
behind the act, and caused its rejection by the people.” 

In the election of 1910 just referred to, in which the new referen- 
dum law was given its first test, a political overturn resulted in the 
election of the democratic candidate for governor, the Hon. Frederick 
W. Plaisted, and a democratic legislature which stood 86 to 65 in 


7 In the same election (September, 1910) four questions were submitted to the voters of the 
county of York, as follows: 

1. Shall the shire town of York county be changed? 

2. If it be changed, shall Saco be the shire town? 

3. If it be changed, shall Kennebunk be the shire town? 

4. If it be changed, shall Sanford be the shire town? 

The town of Saco was anxious to secure the removal of the county seat from York to Saco, 
and the representatives of the former town and their supporters secured the passage of the above 


legislative act, submitting these questions to the action of the electorate—the usual procedure _ 


in cases of local concern. The citizens of Saco worked hard and conducted an active campaign, 


but the measure was defeated by a vote of 8,021 to 3,697; though Saco secured the largest prefer- i 


ence vote (3,775) among the bidders for the county seat, in the event of a change. See Laws of 
Maine for 1909, ch. 183, p. 506. 
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the house; and 23 to 8 in the senate. The principal issue of the 
campaign which contributed largely to democratic success was the 
question of the “resubmission of the Prohibitory Law,” coupled 
with the abolition of the obnoxious ‘Sturgis Law” of 1905, which 
gave to the ‘Sturgis Commissioners”’ and their deputies the right to 
invade cities and towns throughout the state and supersede the 
local authorities, where necessary, for the enforcement of the “‘ Maine 
Law.” While the fathering of this issue by the democratic party 
helped it to victory, the weakness of the Fernald administration that 
preceded, and the increase of the state debt by $1,500,000 without 
specific provision for its payment, opened that administration to 
charges of extravagance and inefficiency, produced a noticeable 
apathy among republican voters generally, and contributed to demo- 
cratic success. 

In fulfilment of party pledges, the Maine Legislature of 1911 
repealed the Sturgis Law, February 25, 1911, and passed a resub- 
mission act,® in the form of a proposal to amend the constitution 
of the state by abrogating and annulling “the twenty-sixth amend- 
ment adopted on the eighth day of September, 1884, relating to the 
manufacture and sale of intoxicating liquors;” the vote in favor 
of this resolve being 104 to 40 in the house, and 23 to 7 in the senate, 
an ample margin above the necessary two-thirds.” 

An active and bitter campaign was waged throughout the state 
during the summer of 1911, in the press and on the stump, the state — 
was placarded, and the Anti-Saloon League and the Woman's Chris- 
tian Temperance Union brought the forces of their organizations both 
within and without the state to bear upon the campaign. The — 
result of the September election was very close, remaining in doubt — 
for some days. The first announcements gave the victory to the 
resubmissionists, but later corrections of errors, due to carelessness 
on the part of town clerks in reporting the returns of certain out- | 
lying townships to the secretary of state, which were rectified in 
the canvass before the governor and council, showed a “ No”’ vote 
of 60,853, and a “ Yes”’ vote of 60,095, or a majority of 758 against 
resubmission, and in favor of the retention of the Maine Law.) 74 


See Public Laws of Maine, 1911, ch. 4. 
* See Resolves of Maine, 111, ch. 35. 


%” While this was essentially a democratic measure, twenty republicans in the house and one 
in the senate voted in favor of the resolve. 
1 It is an interesting circumstance that all of the cities of Maine voted for resubmission with | 


the single exception of Calais, a small city of 6,116 population on the New Brunswick border. 
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_ On the same ballot with ‘Question No. 1,’’ which was submitted 
to the people in the election of September 11, 1911, were two other 
proposals to amend the constitution, known as “Questions No. 2, 
and No. 3,” and also a “Direct Primaries Act’’ (Question No. 4), 
which was the first and only act thus far “initiated”’ by the people 
under the provisions of the new referendum law. 

Question No. 2 was a proposal to amend the constitution mak- 
ing Augusta the seat of government in the state. The purpose of 
this measure was to settle permanently the question of the location 
of the capital, and quiet an agitation for the removal of the capital 
to Portland, which began as far back as 1886. Portland’s effort to 
secure the capital in that year was defeated before the legislature, 
and was renewed again in 1907, when her citizens offered to contri- 
bute a million dollars toward the construction of a new and larger 
state building, if the capital were removed to the latter city. This 
second effort was defeated through the activities of resourceful 
representatives and citizens in Augusta, who, in the following legis- 
lature of 1909, secured an appropriation of $350,000 for the repairing 
and enlargement of the capitol building, and who organized a private 
syndicate, The Augusta House Company, for the improvement of 
the hitherto inadequate hotel facilities of the capital city. The 
enlarged capitol was completed and occupied by the legislature for 
the first time in 1911. Fearing a renewal of the agitation for removal 
to Portland, especially if Portland should be permitted to increase 
her debt limit to seven and a half per cent, a proposition placed 
before the people on the same ballot, the above resolution was enacted 
and the electorate voted by 59,678 to 41,294, to retain the seat of 
government at Augusta. The putting of such a measure into Maine’s 
fundamental law is of doubtful value. 

Question No. 3 was likewise a proposal to amend the consti- 
tution, its purpose being to permit “towns having a population of 
forty thousand inhabitants or more, according to the last census 
taken by the United States, to create a debt or liability which, single 
or in the aggregate, equals seven and one-half per centum of its last 
regular valuation, provided the increase in the amount of debt 
be no greater than one-quarter of one per centum over the present 
rate of five per cent in any one year.” The direct object of this 
measure was to allow the city of Portland, the only city in the class 
designated in the resolution, to disregard article xx1 of the consti- 
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tution, which imposes a maximum debt limit of five per cent of their 
property valuation upon cities and towns, and to extend her debt 
limit for the purpose of borrowing needed funds for municipal im- 
provements, including payment for her new city hall, and the 
improvement of her highways and bridges. The proposed amend- 
ment was adopted by a vote of 39,242 to 38,712; and a precedent 
was established which may be used in the future to break down the 
constitutional debt limit of five per cent now resting upon other 
cities and towns, which to-day is a serious handicap to them and 
stands in the way of the public acquisition and management by the 
municipality of enterprises and utilities, such as water and lighting 
service, which could be operated without burden to the taxpayers 
and upon a self-sustaining or even profitable basis. The extension 
of this amendment to the smaller cities would do away with the 
resort to such expensive makeshifts as “water districts,’ under 
separate corporate organization and responsibility, when necessary 
to provide a public service and to maintain at the same time the fic- 
tion of keeping within the constitutional debt limit. 

Both of these questions concerned certain localities in the state 
more than others, and this was especially true of the third proposal, 
upon which the smallest total vote was cast. 

Question No. 4, unlike the other three questions, was not a 
proposal to amend the constitution, but ‘‘an act to provide for the 
nomination of candidates of political parties by primary elections,” 
whereby “all nominations of candidates for any state or county 
_ Office, including United States senator, member of congress and 
member of the state legislature, shall hereafter be made at and by 
primary elections held in accordance with the provisions of this 
act.” The vote on this act was: Yes, 65,810; No, 21,774. 

The history of this measure, which is popularly known as the 
“Davies Law,” is briefly as follows: The agitation for a direct 
_ primaries law began in 1908, with the organization of a Direct 


_ Primaries League. In 1910, the democratic state convention in- 


serted a plank in its platform in favor of direct primaries. This 
was followed a month later by the insertion of a similar plank in the 
platform of the republican party. In the governor’s message, 
which was read at the opening of the legislative session of 1911, a 
direct primaries’ law was recommended and outlined; and in accord- 
ance therewith, a bill was drafted by Nathan Clifford, president of 
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the senate, and William M. Pennell, of Portland, and referred to the 
judiciary committee. This bill, popularly known as the “ Pennell 
Law,” provided for the adoption of the direct primaries, limiting 
them to the selection of candidates for the governorship, for member- 
ship in congress, and the expression of a preference for United States 
senator; the feeling being that it would be better first to try this 
new and experimental legislation upon the larger offices, in which 
the interest of the electorate is more widespread. Many of the best 
features of this measure were taken from a caucus bill offered in the 
legislature of 1907, by Elwin Gleason, a representative from Mexico. 
Mr. Howard Davies, a republican and a representative from Port- 
land, also introduced a direct primaries bill which included, in addi- 
tion to the above, all candidates for state and county offices; and 
this was likewise referred to the judiciary committee. The judi- 
ciary committee reported as follows: Three of its ten members 
favored no legislation; two, the Davies bill, and five, the Pennell 
bill; and the house rejected the Davies bill, 76 to 15, and adopted 
the Pennell bill by a vote of 75 to 20, an action which the senate 
concurred in without debate or division. 

In the summer of 1910, Mr. Davies invoked the initiative on 
behalf of his measure, and with the aid of the Direct Primaries 
League, secured the twelve thousand petitioners required by the 
law. The act was then submitted by the governor to the people 
in September, 1911, carried by the large vote indicated above, and 
immediately took the place in the statutes of the Pennell law, which 
did not live long enough for a test at the polls. 

This is the only instance thus far of the use of the initiative, 
and the law which it has introduced was tested for the first time in 
the primary elections held on Monday, June 17, 1912. 

The Davies law, like the Wisconsin law, provides that nomina- 
tions for all offices, including candidacy for the United States senate, 
must be made by the filing of nomination papers by the candidate, 
signed by one per cent of the voters in the electoral district for which 
he is a candidate. This percentage is based on the last gubernatorial 
vote. Such nomination papers must be filed with the secretary of 
state by the first Monday in May, and the elections are held biennially 
on the third Monday in June. The law further provides for the 


holding of state conventions prior to the election for the purpose of _ 
Public Laws of Maine, ch. 199, 
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__-respect differs from the Wisconsin law, where the candidates meet 


after their primary and formulate their platforms and select their 
campaign committees. 

The first primary election ever held in Maine occurred on June 

17, 1912, and drew out a very light vote throughout the state. The 
principal contests centered about the republican candidates for 
United States senator and governor, and there were three candidates 
in each instance; and yet lack of popular interest in the primary is 
reflected in the fact that in Waterville, the home of the leading 
republican candidate for governor, the vote was 429, scarcely one- 
half of the normal republican vote of the city, and this ratio is sus- 
tained in other electoral districts throughout the state. Experience 
will doubtless lead to further modification and revision of the present 
primary law, notwithstanding the care with which it was framed," 
and it may prove advisable to adopt Wisconsin’s remedy of provid- 
_ ing for majority nominations by requiring a second election, when 
necessary to stimulate greater interest in the primaries and do away 
with a choice of candidates determined merely by a minority or 
plurality vote. 

While the above include all the cases of the use of the new 
referendum law up to the present time, several other measures have 
recently been passed by the legislature of Maine, that are traceable 
to the sentiment for direct legislation and political devices to increase 
the responsibility of the electorate. These include ‘The Corrupt 
Practices Act,’’ enacted and approved March 29, 1911,"* and “An 


act to provide for the use of uniform ballot boxes and for the preser- 


vation of ballots cast at elections,’’ which was enacted at the special 
legislative session of 1912, and approved March 23, 1912. The first 


we of these statutes is really supplementary to the direct primary law 


- and extends the safeguards of that act to regular elections. It 


_ prohibits all election expenditures, save those made by an author- 


ized “treasurer or political agent,”’ defined in the act, but permits 


3 The primaries law, in the preparation of which Mr. Davies had the assistance of Mr. Her~ 
bert M. Heath, of Augusta, and others, is elaborately and carefully drawn and covers seventeen 


= printed pages. It contains minute provisions concerning the preparation of ballots, the enrol- 


to make full return of their campaign expenditures, and imposes limitations upon the amount 
that may be expended and penalties for violations of these provisions. 
4 Acts and Resolves of Legislature, ch. 122. 
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phones, stationery, printing, express, and traveling.” It defines _ 
and limits the purposes for which expenditures may be made by the © 
“treasurer or political agent,” and requires him to file within fifteen 
days after the election, an “itemized sworn statement” with the 
secretary of state, or other proper officer named in the act, of all | 
moneys received and expended. The same requirement is imposed 
apon every candidate for public office, with a heavy fine for non- 
compliance; and an elaborate definition of what constitutes corrupt — 
practices at elections, with the penalties involved and the methods 
of instituting procedure to determine guilt, are described in sections 
11 and 12. If a candidate be found guilty, the election is also 
declared void, the governor must issue a writ for a new election, 
and the guilty candidate is rendered ineligible for any public office 
for the term of four years. The second act provides for the use of 
uniform state ballot boxes in all polling places, and the transmitting 
of the returns within three days of all ballots by the town clerks 
to the secretary of state, who is instructed to preserve them for a 
period of six months. Proper provision is made for the correction 
of errors in the returns. The new feature of the act is the provision 
for the return of all ballots to the secretary of state’s office, instead 
of leaving them in the care of the various town clerks, scattered over 
the state, as formerly, and is an improvement over the old law. 
The ballot box act is a democratic measure, however, and there are 
indicatiors now that the republican state committee intends to 
invoke the referendum against it. 

A bill providing for the recall of all holders of public office in 
the state was presented in the legislature of 1911, by Mr. Howard 
Davies, of Portland, but there was so little interest in the measure, 
that it was not pressed. 

It is too early yet to determine what the effect of the referen- 
dum law may be, and whether or not the experience of Maine will 
be similar to that of other states that have adopted the principle 
of direct legislation. The people of Maine are by nature conser- 
vative, and have not as yet made undue haste in using the new 
legislative instrument. They look upon the law as a safeguard 
against ill-advised and corrupt legislation, as a check upon the lobby 
and the power of the old-time political boss, and regard the negative 
and potential effects of the law and the weapon which it places in 
the hands of the people to be used when needed against undesir- 
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the act. 
Already there are indications that the law will be more frequently 


——-wsed in the future, and that it will be increasingly difficult to secure 


results through the legislature alone. It is uphill work at best to 
get things done by a legislature, and the burden falls upon a com- 
paratively small group of aggressive leaders. The legislator is timid 
in the face of the threat of the referendum, and will prefer to shift 
the responsibility to the people, or he will be indifferent to the fate 
of legislation, or careless in its preparation, contenting himself with 
_ the thought that the electorate will take care of it. A large part of 
such legislation is too technical, too detailed, or too local, or too 


or concern. 

To the extent that it is used negatively or as a safeguard, as 

_ in the case of the town of York, above referred to, to that extent 

it may prove a useful adjunct to legislative procedure. If used 

_ otherwise, it may produce confusion, instability, and other legis- 
on lative ills, such as now threaten the people of Oregon. 


¥ ; ioe able legislation and bills drawn in the interest of corporations and 
~ 
ist _ remote in its effect, for the average voter to give it any though 


REFERENDUM 


By S. Gate Lowrm, Pu.D., 
‘ Of the Wisconsin State Board of Public Affairs. 


The history of American political institutions shows no more 
remarkable development than the extension of the movement for 
direct legislation. The close of the nineteenth century saw but one 
state whose basic law provided means of statutory enactment or 
even of constitutional amendment by direct vote of the people. 
The referendum was looked upon as a foreign institution and reports 
of its operation in Switzerland suggested its infrequent use, and then 
with no flattering results. Public opinion since then has moved 
apace. Scarcely a year has passed without marking the accession 
of some state to the referendum list until nearly half of our common- 
wealths have accepted this method of state-wide legislation or have 
started proceedings to amend their constitutions to bring about this 
end. Hardly a fourth of our states remain among those denying 
its use even to cities and other minor civic divisions. No longer may 
the initiative and referendum be regarded as fads, they are burning 
political issues and have already come to exert no inconsiderable 
influence in even our national campaigns. The closest students of 
our political institutions recognize in them elements of strength, and 
attention is now being directed toward their better development 
that they may form rational components of our political organization. 

The causes which have given rise to this extraordinary movement, 
involving fundamental changes in our plan of government, merit 
consideration. They are based upon a distrust of the legislature as 
an institution for the enactment of statute law. That our representa- 
tive bodies have proved weak instruments for the work for which 
they were designed, is not questioned. The plan upon which they 
have been organized seems admirable—that the people’s representa- 
tives should gather each year or two and make such laws as in their 
judgment the condition of the state demands. Coming from all 
portions of the state and from diverse walks in life, they might be 
presumed to know the actual needs of the state and to be in a position 
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- to foretell what effect proposed laws would have on their respective 
constituents and en bloc upon the general welfare of the state. Such 
is the plan of “‘representative government” which many fear is 
_ seriously menaced by the extension of the initiative and referendum. 
Had the actual development of our plan of government followed 
the course outlined by its founders, there would have been little 
But in 
nearly all stages of its work the legislative plan has revealed serious 
weakresses. In the election of representatives the strongest and 
ablest men of the community have not been selected, and the business 
of the session has become so onerous as to make adequate considera- 
tion of measures almost impossible. It has become a popular impres- 
sion that private, rather than public motives frequently influence 
the position of the people’s representatives, and that votes are deter- 
mined with a view to the furtherance of private corporate and financial 
interests rather than the interests of the state as a whole. Dissatis- 
faction with the legislative product has led to a popular distrust 
of the law-making bodies and a consequent movement for curtailing 
their power. This was first evidenced in the extended scope of state 
constitutions which limited more and more closely the power of the 
people’s representatives until, in some few instances, scarcely enough 
power was left for performing their most elementary functions. 
The increase in constitutional provisions has, through the power of 


statutory interpretation, transferred in no inconsiderable degree this" 


strength to the judiciary. The restriction of legislative functions has 
not been confined to constitutional limitations, but has found expres- 
sion in an extraordinary demand for popular participation in law 
making. 

The plan for the initiative and referendum is almost ideal in the 


simplicity of its design. The electorate is looked upon as comprising 
Whatever laws are thought 
advisable are proposed by a given proportion of the community and 


the members of a great assemblage. 


presented at the election in the form of bills on suggested constitu- 
tional changes. 
they become laws of the state, otherwise they fail. 
statute enacted by the legislature may be proposed for rejection by 
a prescribed percentage of the people and its ultimate fate is deter- 
mined by their vote. 


If the people adopt these proposals by their vote _ 
Similarly a 


This plan is well calculated to prevent the | - 
evil at which it is aimed. Corruption of the legislature receives _ 
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little encouragement when laws passed through the legislature with 
considerable effort and expense may be annulled by an adverse vote 
of the people. 

It is not contemplated that the initiative and referendum will 
to any considerable extent perform the functions of the legislature. 
They are looked upon as corrective devices to be invoked when the 
legislature fails to heed popular demands. The most usual form, 
however, provides for their use as entirely separate institutions. 
While their advocates see in them means of legislative improvement, 
the initiative is entirely independent of the representative body. 
Reform is effected through the power of removing inducements for 
legislative manipulation by providing for the rejection of unpopular 
measures or the passage by a plebiscite of better laws. There are, 
however, a number of steps which have come to be looked upon as 
essential elements in the construction of adequate statute law, for 
which the initiative as it has existed, makes no provision. The 
drafting of legislative measures is a complicated project not only as 
respects the technique of the bill itself, but more particularly with ref- 
erence to its subject matter. The first of these essentials has received 
too little consideration both with respect to measures to be presented 
to the legislature and those for a referendum vote. Considerable 
progress has been made in recent years in the betterment of the 
arrangement of our statutes. Official bill-drafting departments, 
patterned after the English prototype, have been installed in a number 
of our state legislatures and will undoubtedly soon be provided for 
congressional use. Legislative rules have prescribed with increasing 
minuteness the form bills must take, and measurable progress has 
been made in the development of the science of formulating statutes 
in such a way that the ideas of those proposing measures may be 
couched in clear and precise language, expressing in no uncertain 
terms the real concept of its originators. Constitutional provisions 
must be carefully regarded in order to provide as little ground as 
possible for litigation and for judicial construction. That these 
features may not accompany the initiative method of proposing 
statutes, no one will long contend. There is no reason why the ser- 
vices of the state bill-drafting department might not be at the dis- 
posal of those with projects to present, and the rules and customs 
which are enforced by the legislature might be observed by the initia- 
tors. The plan of the direct initiative does not, however, require 
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this course and those proposing bills to the voters are not as a rule 
so experienced in bill drafting and in formulating their projects as 
are the members of the legislature, nor are the voters so well qualified 
by experience to pass on the measures submitted as are the legislators. 
To be sure this position is not conceded by all. The picture of the 
_ conscious voter studiously devouring the official text-book and — 
the discussions which should fill the public press, arguing the issues _ 
with his neighbor or debating them in the local schoolhouse is shown 
as representing the modern type of lawmaker. In a contrasting 
position is seen the careless Solon voting in rapid succession, in the 
closing days of a hilarious session, upon measures he has scarcely — 
even read. That both pictures are overdrawn need hardly be sug- 
gested. It is well known that electors cannot be relied upon to give 
full consideration to proposals upon which they must vote and that 
the judgment of the major portion is formulated upon a hasty and 
uncritical reading of the bill itself. This has had an influence upon 
bill drafting which might easily have been anticipated. Measures are 
often couched in terms which will curry popular favor and the real 
purport of the bill is sometimes hidden in portions of the measure 
where the casual glance will not reveal it. The tendency toconfusion _ 
in statutory construction with the vastly increased danger of placing 
upon the courts increased legislative functions is perhaps as repre- 
hensible as the open deceit upon which the practice is based. 

But it is to the content rather than the form of the bills that more 
serious criticism should be directed. It should be the purpose of leg- 
islation to meet the needs of the state in the most adequate fashion. 
How this may be best accomplished is, of course, a matter upon which 
opinions will differ greatly, but in order to take advantage of such 
discussion as may be aroused, some plan must be devised which will 
secure as wide criticism of measures as is possible and which will | 
admit of amendments to the original project in order to improve 
obvious weaknesses. Opportunity for such procedure is afforded 
by the legislative committee hearing where measures are attacked 
by both the friends and enemies of the project. The criticisms 
of the latter are as a rule the more valuable and such weak- 
nesses as the hearings disclose may then receive consideration. 
Should the objections prove fundamental, no further course on 
the measure should be attempted. If but merely incidental, the | 
bill should be so amended as to include proper changes. With f 
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the exception of the Wisconsin plan, this has not been a feature 
of any initiative project yet proposed. The usual form of the 
initiative provides no opportunity for changes from the time 
the petition is filed until the final vote. Even where the plan 
contemplates the measures going first to the legislature for approval 
no provision is made for amendments, but should weaknesses be 
revealed the legislature is allowed the empty privilege of incorporat- 
ing such changes in a separate bill which is sent to the electorate in 
competition with the initiated project. True, conscious and com- 
mendable efforts have been made in direct legislation states to lessen 
these difficulties. Bills are referred to friends of the project and the 
benefit of their criticism is sought. In some instances bills have been 
published and submitted to various authorities throughout the 
country for criticism. This is a valuable custom and has been 
followed with profit in states with the referendum and in other states 
as well. It does not, however, provide the direct criticism, especially 
from its foes, which the committee plan supplies. The plan is sub- 
mitted at too early a time, concrete projects are not yet presented 
those opposed to the measure are either not consulted or show the 
matter but indifferent attention. Its final shape is given by a few 
whose convictions have long ago been formulated and who weigh 
the adverse criticisms with no judicial mind. From the time the 
first initiative signatures are secured until the final vote, not the 
slightest change is admissible. The original concept of the refer- 
endum differed widely from this. Rittenhausen proposed popular 
gatherings for the discussion of all details of measures with an oppor- 
tunity to reject unpopular sections before the final vote. 

The advocates of the direct initiative submit that its true func- 
tion is to act as an emergency measure, a reference of matters upon 
which fairly concrete opinions have been formulated, that its use 
would be confined to measures of greater import and that other mat- 
ters might well be cared for through legislative channels. Upon 
such a plan only can the referendum be expected to operate with 
any satisfaction. The people are not to be bothered with countless 
proposals of minor importance with which they have no immediate 
concern. Only important measures can command sufficient attention 
to reach an intelligent vote. But is it only for measures of minor 
consequence that the initiative in this form is competent to act. 
More important and far-reaching measures demand a careful study 
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| 
and construction for which this metnod of law-making affords no 
facilities. Nor has its use been confined in actual practice to the larger 
measures. Local and minor bills have been referred to the people 
with the result that more important issues have been clouded. 

The difficulty with respect to the use of the initiative and referen- 
dum has been that too much has been expected of them and too little 
care has been directed toward so fitting them into our political system 
that our institutions as a whole will form a harmonious plan. It was 
an attempt to adapt the initiative to the task for which it was designed 
and to make it conform to our present political structures, to im- 
prove the institutions now existing, and at the same time to secure the 
obvious merits of this device which led to the formulation of the 
Wisconsin plan. The primary design of the initiative is to provide 
a means whereby the people may vote on measures which the legis- 
lature refuses to sanction. While it is theavowed plan of the advocates 
of the direct initiative that it shall be used only upon the failure of 
the legislature to act, yet its usual form gives that body no opportunity 
to sanction the proposals. The bill goes directly from the initiators to 
the people. The modification of the Swiss plan provided for in Maine 
obviates this difficulty by providing that proposals must be first 
submitted to the legislature and are to be referred to the people 
only upon failure to secure action through this channel. This is 
a great improvement over the direct initiative inasmuch as it 
places to the advantage of the initiated project all the legislative 
devices in the way of hearings, discussion and publicity which attend 
other bills. Its weakness lies in the fact that little opportunity is 
here afforded for taking advantage of criticisms which appear upon 
legislative consideration. The initiative bill is unamendable and the 
only way provided for securing desired changes lies in their incorpora- 
tion in a bill of legislative origin. The people are then called upon to 
decide between the measures submitted to them—a task frequently 
too difficult for them to handle with the information at their disposal 
and the time they are willing to devote to it. 

The Wisconsin plan, quoted in full in the appended note,' requires 

1 Joint Resolution to amend section 1, of article IV of the constitution, to give the people 
the power to propose laws and to enact or reject the same at the polls, and to approve or reject at 
the polls any act of the legislature; and to create section 3, of article XII of the constitution, pro- 
viding for the submission of amendments to the constitution upon the petition of the people. 

Resolved by the Assembly, the Senate concurring, That section 1, of article IV of the constitution, 


be amended to read: 
Section 1, 4. The legislative power shall be vested in a senate and assembly, but the people 
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no petition to present measures to the legislature. Bills may be sub- 
mitted for consideration by any member in the way now provided, 
and this right is protected in the proposed amendment. Thus 
all the machinery and procedure now provided for the consideration 


reserve to themselves power, as herein provided, to propose laws and to enact or reject the same at the polls, 
independent of the legislature, and to approve or reject at the polls any law or any part of any law enacted 
by the legislature. The limitations expressed in the constitution on the power of the legislature to enact 
laws, shall be deemed limitations on the power of the people to enact laws. 

2. a. Any senator or member of the assembly may introduce, by prescnting to the chief clerk in the 
house of which he is a member, in open session, at any time during any session of the legislature, any bill 
or any amendment to any such bill; provided, that the time for so introducing a bill may be limited 
by rule to not less than thirty legislative days. 

b. The chief clerk shall make a record of such bill and every amendment offered thereto and have 
the same printed. 

3. A proposed law shall be recited in full in the petition, and shall consist of a bill which has been 
introduced in the legislature during the first thirty legislative days of the session, as so introduced; or, 
at the option of the petilioners, there may be incorporated in said bill any amendment or amendments 
introduced in the legislature. Such bill and amendments shall be referred to by number in the petition. 
U pon petition filed not later than four months before the next general election, such proposed law shal be 
submitted to a vote of the people, and shail become a law if it is approved by a majority of the electors 
voling thereon, and shail take effect and be in force from and after thirty days after the election at which 
itis approved. 

4. a. No law enacted by the legislature, except an emergency law, shall take effect before ninety 
days after its passage and publication. If within said ninety days there shall have been filed a petition 
to submit to a vote of the people such law or any part thereof, such law or such part thereof shall not take 
effect until thirty days after iis approval by a majority of the qualified electors voting thereon. 

b. An emergency law shall remain in force, notwithstanding such petition, but shall stand repealed 
thirty days after being rejected by a majority of the qualified electors voting thereon. 

c. An emergency law shall be any law declared by the legislature to be necessary for any immediate 
pur pose by a two-thirds vote of the members of each house voting thereon, entered on their journals by the 
yeasand nays. Nolaw making any appropriation for maintaining he state government or maintaining 
or aiding any public institution, not exceeding the next previous appropriation for the same purpose, 
shall be subject to rejection or repeal under this section. The increase in any such appropriation shall 
only take effect as in case of other laws, and such increase, or any part thereof specified in the petition, 
may be referred to a vote of the people upon petition. 

&. If measures which conflict with each other in any of their essential provisions are submitted at 
the same election, only the measure receiving the highest number of votes shall stand as the enactment of 
the people. 

6. The petition shall be filed with the secretary of state and shall be su ficient to require the submission 
by him of a measure to the people when signed by eight per cent of the qualified electors calculated upon 
the whole number of votes cast for governor at the last preceding election, of whom not more than one-half 
shall be residents of any one county. 

7. The vote upon measures referred to the people shall be taken at the next election occurring not 
less than four months after the filing of the petition, and held generally throughout the state pursuant to 
law or specially called by the governor. 

8. The legislature shall provide for furnishing electors the text of all measures to be voted upon by 
the people. 

9. Except that measures specifically affecting a subdivision of the state may be submitted to the 
people of that subdivision, the legislature shall submit measures to the people only as required by the 
constitution, 

Be it further resolved by the assembly, the senate concurring, That article XII of the constitu- 
tion, be amended by creating a new section to read: 

Section 3. 1. a. Any senator or member of the assembly may introduce, by presenting to 
the chief clerk in the house in which he is a member, in open session, at any time during any session 
of the legislature, any proposed amendment to the constitution or any amendment to any such 
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of measures are available for those which may be later subjected to 
popular vote. Amendments may be suggested and voted on and 
the advantages now given legislative proposals are ready for use. 
Should the legislature enact a measure which is generally satisfactory, 
no further action of course is necessary. Should it refuse to do so, 
however, or should a law be passed in an unsatisfactory form, a 
petition may be filed in the usual way asking that any specified bill 
which has been presented to the legislature be referred to the people 
together with any amendments to it which have been proposed in the 
legislature. Just as the referendum provides a means whereby 
unpopular laws may be rejected by a plebiscite, so the initiative in 
this form provides opportunity for affirmative action when the repre- 
sentative body has failed to voice the people’s will. 

Under the rules of the Wisconsin legislature, this body never 
loses control over measures which have been introduced. Bills 
are referred to committees which are expected to examine the pro- 
posals and are required to report them back for action. Thus every 


proposed amendment to the constitution; provided, that the time for so introducing a proposed 
amendment to the constitution may be limited by rule to not less than thirty legislative days. 

b. The chief clerk shall make a record of such proposed amendments to the constitution and any 
amendment thereto and have the same printed. 

2. Any proposed amendment to the constitution shall be recited in full in the petition and shall 
consist of an amendment which has been introduced in the legislature during the first thirty legis- 
lative days, as so introduced, or, at the option of the petitioners, there may be incorporated therein 
any amendment or amendments thereto introduced in the legislature. Such amendment to the 
constitution and amendments thereto shall be referred to by number in the petition. Upon petition 
filed not later than four months before the next general election, such proposed amendment shall be 
submitted to the people. 

3. The petition shall be filed with the secretary of state and shall be sufficient to require the 
submission by him of a proposed amendment to the constitution to the people when signed by ten 
per cent of the qualified electors, calculated upon the whole number of votes cast for governor at 
the last preceding election of whom not more than one-half shall be residents of any one county. 

4. Any proposed amendment or amendments to this constitution, agreed to by a majority of 
the members elected to each of the two houses of the legislature, shall be entered on their journals 
with the yeas and nays taken thereon, and be submitted to the people by the secretary of state upon 
petition filed with him signed by five per cent of the qualified electors, calculated upon the whole 
number of votes cast for governor at the last preceding election of whom not more than one-half 
shall be residents of any one county. 

5. The legislature shall provide for furnishing the electors the text of all amendments to the 
constitution to be voted upon by the people. 

6. If the people shall approve and ratify such amendment or amendments by a majority of the 
electors voting thereon, such amendment or amendments shall become a part of the constitution, 
from and after the election at which approved; provided, that if more than one amendment be 
submitted they shall be submitted in such manner that the people may vote for or against such 
amendments separately. 

7. If proposed amendments to the constitution which conflict with each other in any of their 
essential provisions are submitted at the same election, only the proposed amendment receiving the 
highest number of votes shall become a part of the constitution. (Joint Resolution,'No. 74, Laws 
of Wisconsin, p. 1142.) 


186 THE ANNAL THE AMERICAN ACADEMY 
lig d 
| 4 = 4 
bal 
| 2 a 
| 
‘ j 
lim 
— 
| 


proposal receives definite approval or rejection at the hands of the 
legislature itself. No bill may die in committee. It may be that a 
single committee report recommends the indefinite postponement 
of a large number of bills which are killed by the acceptance of the — 
report, but opportunity is always given for separate action on measures _ 
when a special vote is requested. So the committee performs the eS 


function for which it was designed, investigating measures more __ 


minutely and carefully than the legislative body itself finds possible, 
but never depriving the houses themselves of full control over all 
projects of legislation. Much has been said in disparagement of our 
American committee system because of the abuses which have too 
frequently attended it, but no one has seriously contemplated its 
abolition, because without it parliamentary procedure would soon 
become clogged. But the committee is no more essential to the legis- | 
lature in its law-making function than is the legislature to the people. — 


In fact, there is a close analogy between the two, and the legislature _ 


may well be looked upon under the Wisconsin system as the people’s _ 
committee for law-making. To them all projects are referred for 
analysis and examination and the people have means at their disposal 
for as complete control over the legislature as that body has over its 
own committees. Should the legislature enact a measure of which 
the people disapprove, a referendum petition will present it for 
rejection at the polls, but.on the other hand, any measure which 
the legislature has refused to pass may, by the filing of a similar peti- 
tion, be placed upon the ballot for the people’s approval either in 
the form in which it was originally introduced or with such amend- 
ments submitted during its legislative consideration as the petitioners 
designate. 

A similar course is provided for constitutional amendments 
except that a larger petition is required to effect their submission. 
The regular method of constitutional amendment in Wisconsin 
involves the approval of two successive legislatures and the sub- 
sequent ratification by the people. Should the legislature refuse 
approval to any constitutional amendment submitted, a ten per cent 
petition will bring it before the people with any designated amend- 
ments which were introduced in the legislature. After an amend- 
ment has passed one legislature a five per cent petition will be as 
effective as the approval of the second legislature to place it on the 
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With respect to the referendum, certain new features are to be 
found which have since been incorporated in later proposals. The 
general effect of the referendum petition upon a legislative act is to 
suspend its operation until sanctioned by a popular vote. The 
possible inconvenience and danger which might result from any delay 
attendant upon the immediate operation of some emergency measure 
has resulted in the almost universal provision that such laws should 
go into immediate operation and subsequent rejection at the polls 
should act asarepeal. It is customary to require a larger vote in the 
legislature to stamp a law as an emergency measure. To this usual 
provision the Wisconsin amendment adds appropriation laws. To 
quote the amendment: ‘No law making an appropriation for main- 
taining the state government or maintaining or aiding any public 
institution, not exceeding the next previous appropriation for the 
same purpose, shall be subject to rejection or repeal under this section. 
The increase in any such appropriation shall only take effect as in the 
case of other laws, and such increase, or any part thereof, specified 
in the petition may be referred to a vote of the people upon petition.” 

Appropriation measures are not of a character to be satisfactorily 
carried to a large constituency. The need of funds for public purposes 
may be demonstrated to a group or to those who can be induced to 
seriously consider such questions, but it is difficult to secure increased 
taxes from the people for projects from which no immediate financial 
benefit is assured. But other considerations make such a plan as 
this imperative. The referendum petition delays the taking effect 
of a law until the popular vote—sometimes eighteen months in the 
future. To allow a handful of the people to withhold funds for a 
needed government service for such a time is an obnoxious form of 
minority control. The Wisconsin plan, therefore, makes possible a 
referendum on increases in appropriations or new charges, but allows 
the conduct of government to proceed uninterrupted. Wisconsin 
will thus be saved serious inconvenience which has elsewhere accom- 
panied the use of this agency. But the power of the people is not 
limited even with respect to old appropriations. Funds may be cut 
off entirely from any state service or institution by a law enacted 
by the people through initiative petition. 

The plan as outlined has not as yet become a part of the Wis- 
consin constitution. It has been accepted by one iegislature and 
yet requires sanction at the next session and subsequent ratification 
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at the polls. It has not received the unqualified endorsement of 
the leaders of the direct legislation movement throughout the country. 
We have been told that this is not the initiative at all but merely a 
development of the referendum to make it apply to bills as well as 
laws—to give a positive as well as a negative force. Possibly this is 
true, but names are not important, and if there is here found an instru- 
ment which accomplishes the same results it matters little what title 
is given it. More consequential objections come from those who see 
in it a limitation on the popular control of law-making which the more 
usual form provides. They reason that the basic principle of direct 
legislation is to act as a check on the legislature, to reject vicious 
laws and enact those which the law-makers refuse to pass. To place 
this instrument in the hands of those whom we wish to regulate is 
looked upon as fatal. But wherein lies the danger? What could the 
most recalcitrant legislature do with respect to a measure which they 
might bitterly oppose to thwart the wishes of the people of the state? 
Might they forbid the introduction of bills on matters which they 
opposed? ‘The amendment provides that any member may present 
any bill, or any amendment to such bill, at any time during the first 
thirty days of asession. Would the members be so enleagued against 
the plan that none could be found to father it? Slight chance would 
there be for the passage of a law by the people were it impossible to 
find even one legislator who would consent to present it ‘on request.” 

But a more fundamental query is raised by the objection that 
the introduction of measures into the legislature does not assure them 
the careful consideration which the advocates of this method deem 
essential. Attention is called to the multitude of proposals and the 
limited time of the sessions, and the conclusion is suggested that the 
limitation of the initiative to measures which have been introduced 
will not insure any careful consideration of measures upon which the 
people will be asked to pass. Such criticism misses the element which 
forms the greatest contribution of the Wisconsin plan. The initiative 
will not be called upon when legislative action may be secured, the 
latter is the quicker, less expensive and easier way. Attention will 
therefore be closely drawn to those measures in the session upon which 
a later vote may be requested. Those of sufficient interest to make 
possible their later submission will be carefully scrutinized and each 
representative will be prepared to defend his vote upon it before his 
constituents. In practice it may well be expected to be confined to 
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measures upon which some state-wide interest has been aroused. 
Platform pledges, administration measures and issues supported by 
various organizations of the state will constitute the issues. It is 
not to be expected that the initiative will be frequently invoked, 
but the possibility of its employment will exert a wholesome influence 
upon the legislative product. True, there are many bills presented 
each session, but those of such importance as to make the use of the 
initiative at all possible are not numerous and, with a later campaign 
contemplated, the advantage of publicity and discussion while the 
bill was pending before the legislature would hardly be overlooked. 
They are undiscerning students of political science who argue 
there is no demand for direct legislation. ‘The rapid rise and spread 
which has attended this movement would not have resulted unless 
directed against real evils in our governmental organisms. That 
such exist none will deny. The question is whether direct legislation 
provides the surest remedy. There must be popular control of our 
political institutions in all their forms, and only such laws should be 
enacted as meet with public approval. It is to the legislature that 
we must look primarily for statutory enactment. Should it fail 
to embody in the form of law, principles demanded by the people, 
resort may be had to the initiative. Whether or not laws may be 
satisfactorily secured through the direct vote of the people depends 
upon the importance of the issues, their number and the popular 
interest which they arouse. Like every other group, the electors 
must be organized for concerted action, but upon clear-cut issues, 
where public opinion has been focused, the ballot-box may well be 
looked to for a final determination. To deny its use would be 
irrational, to abuse it, unwise. The initiative is to be so adjusted to 
our organizations as to form with the legislature a proper method of 
statutory enactment. For this purpose the Wisconsin plan seems well 
adapted. Here is a method through which the people by their own 
power may pass laws or constitutional amendments which have been 
proposed in the legislature and which the legislature has refused 
to sanction. Its greatest value will lie in the improvement it may be 
expected to exert upon that body through this potential. By the 
adoption of this amendment it is believed the direct legislation prin- 
ciple has been well adapted to continue the course which the State 
of Wisconsin has so successfully pursued—the development of strong 
and effective institutions of government subject to the control of the 
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THE INITIATIVE AND REFERENDUM AMENDMENTS 
IN THE PROPOSED OHIO taal 


By RoBERT CROSSER, 
Chairman of the Committee on The Initiative and Referendu 


The Ohio Constitutional Convention, which finished its Pas 
on June 7, 1912, has provided, among other things, for the submission 
to the voters of an amendment to the constitution establishing the 
initiative and referendum as a part of the fundamental law of the 
state. In the campaign of 1911 for the election of delegates to 
the constitutional convention, the chief issue was the initiative 
and referendum, and the result of the November election showed a 
clear majority in favor of the proposition. The victory seemed so 
decisive that one of the most prominent initiative and referendum 
men of the state declared at a public meeting that there would not 
be enough opposition in the convention to make an interesting fight. 
The writer, who had “fathered” a municipal initiative and referen- 
dum bill in the seventy-ninth general assembly, had had some unpleas- 
ant experiences with certain avowed initiative and referendum mem- 
bers, and was, therefore, not so much inclined to enthuse at the 
prospects in the constitutional convention as the gentleman who had 
expressed himself so confidently. Events proved the latter’s confi- 
dence unwarranted. 

When the convention organized I was made chairman of the ini- 
tiative and referendum committee, and introduced in the convention 
the proposal upon the initiative and referendum. I was, therefore, 
in a position to learn very early in the session that, while there 
are many who avow themselves to be believers in the initiative and 
referendum, there are not so many who are enthusiastic about it. 
Finding it practically impossible to make any valid objection to 
the principle of the initiative and referendum, the opposition 
endeavored to make it difficult for the people to make use of the 
initiative and referendum if adopted. 

I shall here briefly state the more important provisions of 
the proposal as originally drafted, also the chief feature of the amend- 
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ment as finally passed by the convention, and shall state as fairly 
as possible the arguments made for and against the change. 

The proposal, as originally introduced, provided that if at 
any time, not less than ninety days prior to any regular election, 
a petition signed by eighty thousand electors proposing an amend- 


_ ment to the constitution, should be filed with the secretary of state, 


the proposed amendment must be submitted at the next regular 
election by the secretary of state to the electors for their approval 


or rejection. In like manner a petition signed by sixty thousand 


electors, proposing a law, if filed with the secretary of state not 
later than ninety days before any annual election, would require 
the submission of such proposed law at such election by the secretary 
of state to the electors for their approval or rejection. 

The referendum section of the proposal provided, with certain 
exceptions to be noted later, that no law passed by the general 
assembly should go into effect until the expiration of ninety days 
after the final adjournment of the session of the general assembly 
which passed the same. If a petition signed by fifty thousand elec- 
tors of the state were filed with the secretary of state within ninety 
days after the final adjournment of the session of the general assembly 
which passed any law, ordering that such law or any item, section 
or part of such law be submitted to the voters of the state for their 
approval or rejection, it then became the duty of the secretary of 
state to submit such law or item, section or part of such law to the 
electors of the state for their approval or rejection at the next annual 


_ election, and it would not go into effect unless approved by a majority 


of those voting on the same. The filing of a referendum petition 


against any item, section or part of any law would not, however, 
_ prevent or delay the remainder from going into effect. 


According to the original proposal, certain acts would go into 


_ immediate effect, should the same receive a vote of three-fourths 
" s all the members elected to each branch of the general assembly. 


These were acts providing for tax levies, appropriations for the 
current expenses of the state, and other emergency measures neces- 


sary for the immediate preservation of the public peace, health 


or safety. Nevertheless, a referendum petition might be filed 
upon any such emergency law in the same manner as upon other laws, 
but such law would remain in effect until the same had been voted 
upon, and, if it were then rejected by a majority of those voting 
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upon the same, it would cease to be law. The amendment as passed 
by the convention does not permit a referendum upon this class of 
laws. 
The original draft provided that the initiative and referendum 
powers were reserved to the electors of each political subdivision 
of the state, to be exercised in the manner to be provided by law. 
_ As finally passed by the convention, the only political subdivisions 
specifically given these powers are municipalities. 
The general provisions of the proposal, as originally presented 
by me to the convention for discussion, are practically identical 
with the general provisions of the amendment as finally adopted 
by the convention. We shall, therefore, postpone their considera- 
tion, and now discuss the material changes made by the convention 
as evidenced by the amendment finally adopted. 
First of all, a majority of the convention determined to change 
from the plan requiring a ‘‘fixed” number of signatures to initiative 
and referendum petitions, the majority deciding that a percentage 
basis was proper and desirable. Several delegates, including the 
writer, earnestly advocated the fixed number plan as being the only 
sound one, and here, trivial as this difference may seem, was the 
first occasion for a violent controversy. We argued that, since 
the representative system of government proceeds upon the theory 
that the people are the principals and act through their representa- 
tives as agents, then, logically, the principals should be able to 
do at ledst all that their agents could do; that, approximately, 
each eight thousand electors are now entitled to one member in the 
general assembly, who can introduce bills, that is to say, can initiate 
legislation at his will. As the population of the state has increased 
the membership of the general assembly has increased, but the a 
ber of persons required to elect one member of the general assembly rg a 
has not been increased. Why, therefore, should it be necessary to — -. 
automatically increase the number of signatures necessary upon a ." 
petition to initiate legislation directly, since, regardless of the increase __ 
in population or number of voters, any member of the general assem- 
bly, as agent for the same number of electors as before the oy 
increased, could by introducing a bill or bills, initiate legislation and | 
occupy the time of all the other representatives of the people, disse = 
cussing and voting upon the same. 


The next change was to = the —— SO as to increase 
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the number of signatures over that required by the proposal as intro- 

duced. At the last general election there were about one million two 

<n hundred thousand votes cast, and, as the amendment finally sub- 
: . mitted requires ten pet centum to propose an amendment to the con- 
stitution, this would mean one hundred and twenty thousand signa- 

tures, as compared with eighty thousand—the fixed number specified 

nm in the original proposal to submit proposed amendments to the 

constitution. 

= The amendment, as passed by the convention, does not provide 
at all for the direct form of the initiative as to laws, although the 
direct initiative is provided for constitutional amendments. By 
+. direct initiative we mean that form of initiative by which a law is 
proposed by a certain number of petitioners and is submitted directly 

to the voters. The amendment as adopted provides that when, at 
any time not less than ten days prior to the commencement of any 
session of the general assembly, there shall have been filed with 
the secretary of state a petition signed by three per centum of the 

_ electors, proposing a law (the full text of which is set forth in such 
petition), the secretary of state shall transmit the same to the general 
assembly as soon as it convenes. If the general assembly passes the 

_ law, either as petitioned for or in an amended form, it shall be sub- 
ject to the referendum in the same manner as any other law passed 

__ by the general assembly. If the general assembly refuses to pass 
the proposed law as petitioned for, or if it passes the same in an 
*s - amended form, or fails to take action upon the same within four 
_ months after receiving it, it shall be submitted by the secretary of 

_ state to the electors for their approval or rejection at the next regular 

or general election, if such submission shall be demanded by a supple- 
mentary petition signed by not less than three per centum of the elec- 

_ tors in addition to and other than those signing the original petition; 

_ but such supplementary petition must be signed and filed with the 
secretary of state within ninety days after the proposed law shall have 

_ been rejected by the general assembly, or within ninety days after the 

_ expiration of four months from the time of its presentation to the 

_ general assembly, if no action shall have been taken thereon, or 

_ within ninety days after the law as passed in amended form by the 
general assembly shall have been filed by the governor in the office 

_ of the secretary of state. The proposed law shall be submitted in the 

_ form demanded by such supplementary petition, which form shall 
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be either as first petitioned for, or with any amendment or amend- 
- ments which may have been incorporated therein by either branch 
_ or both branches of the general assembly. If such proposed law thus 
submitted is approved by a majority of the electors voting thereon, 
it shall become the law and shall go into effect in lieu of any amended 
form of said law which may have been passed by the general assem- 
bly; and such amended form of the proposed law passed by the 
general assembly shall not go into effect until and unless the law 
a proposed by supplementary petition shall have been rejected by the 
electors. 

The bitterest contest relating to the initiative and referendum 
a waged upon the question as to whether or not we should adopt the 
direct or indirect form of initiative. The more radical members of 
_ the convention struggled determinedly for the direct form of initia- 
tive. The newer converts to the doctrine of the initiative and 
_ referendum, and those who had accepted the doctrine but were not 
enthusiastic about it, supported the indirect form of initiative. The 
advocates of the direct form of initiative insisted that, while they 
did not desire, as claimed by the opposition, to abolish the repre- 
: sentative form of government, yet, nevertheless, when it becomes 
_ mecessary for the people themselves to propose legislation by petition, 
_ they should not be under obligation to either impliedly or expressly 
implore their servants to give their masters, the sovereign people, 
what they, as representatives, had no right to withhold. The opposi- 
tion answered that this argument was based largely upon the senti- 
- ment that it was contrary to the spirit of democracy. This is no 
doubt partly true, but we also urged several additional reasons 

against the so-called indirect form of initiative. 
x s* First of all, it would delay action by the people on a proposed 
_law—in some cases as long as two and a half years. For example: 
_ Suppose that, at the conclusion of the next session of the general 
- assembly (which generally adjourns about the first or fifteenth of 
> = April), a situation should arise which would cause the required 
; number of electors to sign and file a petition proposing a law. Of 
_ course, this proposed law could not be submitted at the November 
election in 1913 because it had not first been presented to the leg- 
 islature, nor could it be submitted at the November election in 
1914, for the general assembly is not ordinarily in session in the 
- even-numbered years. The proposed law would be presented, how- 
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This, in certain cases, would be a very serious objection, 

- but there are other objections. 
One of the chief arguments advanced for the principle of direct 
_ legislation is the educational effect upon the electorate. It is cer- 
tainly true that the discussion and consideration of a measure by the 
_ people would result in a: very much more thorough understanding 
of the law thus submitted to them. This discussion and study 
_of laws or proposed laws submitted to the people for their approval 
or rejection, naturally creates in men a greater respect for the law. 


“8 r fre wets, they will have a much greater respect for such a law, 

for the reason that they know that the real majority of the people 

have declared that to be their will or law. In other words, they 

know that public sentiment is for it, and there is no suspicion, on 

the part of the minority, of undue influence, as in the case where 

_ important legislation is passed by a legislative body. It has always 

been urged that this responsibility of the people, and the study 

and discussion necessary to the discharge of this responsibility, 

would give such an understanding of the reasons for the law and the 

justice of it, or what seems to the majority to be justice, that it would 

thus form the strongest bulwark against anarchy and appeal to pas- 

sion, for few there are who are willing to rebel against what they 
know to be the will of the real majority of their neighbors. 

=f The purpose of the indirect form of initiative, however, is to 

prevent, as far as possible, the submission of proposed measures 

to the people for their approval or rejection, so that the advocates 

of this plan are compelled practically to abandon what has always 

seemed to the writer to be the strongest argument in favor of direct 

legislation, viz., the educational advantage. We have heard it 

very logically argued that the only way to learn an art is to practice 

it; that no one could learn to swim, for example, by having someone 

else swim for him, and certainly it is true that, in order to learn 

the art of government, the people must have practice. By this 


) wary, 1915, and, if the general assembly failed to pass the same, or 4 
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we do not mean to argue that all laws should be submitted to the 
people for final approval or rejection, but it is desirable that laws 
bearing upon great questions of principle should be submitted 
directly to the voters. In no other way can certain questions ever 
be settled satisfactorily. The liquor question, for example, is a 
constant bugaboo to the legislatures of this state, and the will of 
the real majority of the people has never been expressed upon this 
question. Members of the general assembly invariably are dom- 
inated by either one organization or another, while the public gen- 
erally always feels that the best judgment of the whole people is 
not expressed in the form of law. So it is with the question of 
_ taxation. The rural delegation in the constitutional convention 
were almost unanimously for what is known as the uniform rule of 
taxation, while the urban members generally were for the classifica- > 
tion of property for taxation. The discussion of this question ends a a 
in vituperation rather than argument. a 
The advocates of the indirect form of initiative offered as prac- 
tically their only argument, the fact that the legislature would 
be given an opportunity to put the proposed measure in more perfect 
form. Our answer to this argument was, first, that ninety-nine per 
centum of the amendments offered to any bill as introduced in the 
general assembly, were not as to form but to substance, so that the 
real object of the indirect initiative is to give the legislature an 
opportunity to materially change the measure. It is reasonable 
to suppose, also, that persons expending from three to six thousand = 
dollars for the circulation of a petition would, before incurring 
such expense, procure expert advice upon the subject, and take every 
other means of satisfying themselves as to the correctness of the | 
form of the measure. Then again, if the members of the legislature o a 
are really so much concerned about the proposed law, they could offer | 
their assistance to the framers in bringing the same into proper shape. 
But, said the opponents of the direct form of the initiative, 
the people are required to vote either upon the proposition presented 
by a certain petition or vote against it. In answer to this we call 
attention to the fact that other citizens, procuring the required — 


a different measure upon the same subject, so that it is not necessary — 
to vote for or against the one proposition, provided that the ) objectors ae 


arereally inearnest about the matter, 
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Another feature of the amendment as passed by the convention, 
i is that one-half of the counties of the state must furnish the sig- 
natures of not less than one-half of the designated percentage of 
_ electors of such county upon all initiative and referendum petitions. 
‘This provision was also strongly combatted by the more radical 
initiative and referendum men of the convention. The argument of 
the supporters of this provision was that without it a few of the big 
cities could require the submission of proposed laws or amendments 
to the constitution to the vote of the whole state, to the disadvantage 
___ of the rural districts. One of the answers made to this argument was 
that in making this requirement the rural counties were putting them- 
| selves in a position where it would be almost impossible for them to 
avail themselves of the initiative and referendum. The writer’s 
_ objection to this provision was that it partially destroys the influence 
of citizens in large municipalities, in that the signature of a citizen 
in a large city would have only a fractional value in its relation to the 
total required number of signatures upon any petition. If the state 
be the unit for the enactment of laws, then the signature of each 
citizen should be as effective in making the law as that of any other. 
_ It is not required that the County of Cuyahoga, for instance (the 
a w largest in the state), should be required to have the names of more 
_ than one of its members of the general assembly upon a bill before 
it would be entitled to consideration by the whole body, yet this 
provision of the initiative and referendum makes it necessary for a 
greater proportion of the citizens of the county to sign a petition 
in order to initiate legislation or demand a referendum. Assuming 
the soundness of the principle of popular self-government, the 
opponents of the plan for the distribution of signatures over certain 

portions of the state are absolutely correct in their contention. ° 
There is no state which has a form of initiative exactly like 

that adopted by the Ohio Constitutional Convention. The State of | 
California adopted the alternative plan of having both the indirect 

and direct, requiring a somewhat higher percentage of signatures 

for the direct than the indirect. The Ohio Constitutional Convention — 
had, on second reading, adopted the California plan of indirect 
initiative, which provides for the submission of a proposed law to the 
legislature by petition. The legislature may, under that plan, either 
pass, reject, or pass the measure in an amended form. If the measure 
should be passed in an amended form, then the original measure peti- 
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tioned for, together with the one passed by the legislature, is submitted 
to a vote of the electors. If the legislature passes no form of the 
proposed measure, then it must be submitted to the electors as 
_ petitioned for. The difficulty with this plan, in the opinion of the 
convention, is the confusion that would necessarily result from the 
form of the ballot. Almost invariably it would be necessary to have 
a ballot permitting an affirmative and negative vote, both on the meas- 
ure petitioned for and on the one submitted by the legislature, and 
the result would be that a great many voters in favor of one or the 
other proposition would vote only for one, while those against the 
principle would vote against both, thus giving the negative a very 
_ decided advantage. The convention, therefore, abandoned the plan 
-on final reading of the proposal, and adopted the form above 
The indirect form of initiative adopted by the State of California 
provides that if the measure submitted to the legislature be passed 
_ in any form other than that proposed by the initiative petition, 
- then both the measure in the form passed by the legislature and the 
measure in the form proposed by initiative petition or, what is 
denominated in the language of that constitution “Completing 
a’ 2 - measures”’ shall be submitted to a vote of the people. In such case 
> the ballots must be so printed as to permit an affirmative or negative 
vote on both forms of the measure. If either measure receives an 
_ affirmative majority of the votes cast thereon it shall become the law, 
_ provided however, that if both receive an affirmative number of 
_ the votes cast thereon then the one receiving the higher number of 
affirmative votes shall become the law. ; ; 
The Maine form of initiative is practically identical with that _ 
of California. There is, however, this difference. According to the aa 
constitution of Maine, when there are competing bills or measures _ . as 3 
submitted to the people and neither receives an affirmative majority 
of the votes cast for or against both, the one receiving the greater 
number of affirmative votes, must at the next general election, held __ 
not less than sixty days after the first vote thereon, be submitted to _ 
the electors, by itself, if it receives more than one-third of the votes 
given for and against both of the competing measures at the first - 
election held thereon. It has already been explained that the indirect 
form of initiative adopted by the Ohio Constitutional Convention _ 
provides that in case of the passage of an amended formofthe measure 
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proposed by initiative petition, then the measure as originally pro- 
_ posed by the initiative petition or with any amendment incorporated 


electors if demanded by a supplementary petition signed by three 
per cent of the electors in addition to and other than those signing the 
_ original initiative petition and if it receives an affirmative majority 
of the votes cast thereon it becomes the law and the amended form 
passed by the legislature becomes void. 

2 One peculiar provision of the Ohio amendment is that the 
“initiative and referendum shall not be used to pass a law authorizing 
any classification of property for the purpose of levying different 
rates of taxation thereon, or of authorizing the levy of any single 
tax on land or land values or land sites, at a higher rate or by a 
different rule than is or may be applied to improvements thereon 

_ orto personal property.” No other state has such a provision as this 
- initsconstitution. It is so ridiculous that it is not necessary to make 
any argument to show that fact. 

The section containing the general provisions is very clear 
and comprehensive. Initiative or referendum petitions may be filed 
in parts, but each part must contain a full and correct copy of the 
title and text of the measure which is to be submitted. Each signer 
must be an elector of the state and must place after his name his 
place of residence and date of signing. The names of all signers must 
be written in ink by the person himself. An affidavit of the person 
soliciting signatures to any part of a petition must be attached to 
such part, and such affidavit must contain a statement of the number 
of signers of such part, and must state that the signatures were made 
in the presence of the affiant; that, to the best of affiant’s knowledge, 
each signature is genuine, and that the persons who have signed are 
electors and signed the petition with full knowledge of the contents 
on the date set opposite the signer’s name. A true copy of all laws’ 
or proposed laws or amendments to the constitution, together with 
an argument for and against the same, must be prepared, and must 
be mailed or otherwise distributed as far as reasonably possible, to _ 
each of the electors of the state. The persons who prepare the 
argument for any law or part of law submitted to the electors by refer- 
endum petition, or against any law submitted by supplementary _ 
initiative petition, shall be named by the general assembly, if in ses- 
sion, and, if not in session, then by the governor. The persons ll 
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prepare the argument against any law or part of a law submitted to 


the electors by referendum petition, or for any proposed law, or 
proposed constitutional amendment submitted by initiative petition, 


may be named in such referendum or initiative petitions. Theargu- _ 
ments in all cases are limited to three hundred words. The secre tary a 
of state is required to place upon the ballot the title of any law or | 


proposed law or proposed amendment to the constitution sub- 


mitted to the voters, and the ballots must be so printed as to permit 


an affirmative and negative vote upon each law or proposed law 


or proposed amendment to the constitution submitted to the vote ea 


of the electors. The basis upon which the number of petitioners 


shall be computed shall be the total number of votes cast for the _ 


office of governor at the preceding election therefor. 


A valuable provision of the amendment is that the petitions — 
and signatures upon all petitions mentioned in the amendment shall — 


be presumed to be in all respects sufficient, unless, not later than 
forty days before the election, it shall be otherwise proved, and, 
in such cases, ten additional days shall be allowed for the filing of — 
additional signatures to the petition in question. 

Another provision which the writer believes to be extremely 


desirable, and which is contained in no other amendment, is that — 7 


no law or amendment to the constitution, submitted to the electors | 
by initiative or supplementary petition, and which receives an affirm- — 


ative majority of the votes cast thereon, shall be held unconstitu- 


tional or void on account of the unsufficiency of the petitions by which — 
such submission was procured, nor that the rejection of any law — 


insufficiency. 


Speaking generally, I believe the Ohio amendment relating to 


the initiative and referendum to be one of the best in the United 


States, although I feel that it would have been much better to have | 
adopted the direct form of initiative rather than the indirect. It is — 


gratifying to many of the veteran advocates of the initiative and — a 


referendum to know that one of the measures which legislatures have 
constantly refused to enact, and the need of which perhaps had a great 
deal to do with the agitation for the initiative and referendum, has 


been passed by the constitutional convention. This is the municipal — 
home rule amendment. It is true that the legislature had not the © 


7A 
‘a 
y reterendum pe 1110n e held invalic Or suc 
_ power to give the cities as wide a scope of home rule as 1s provided ne oi vr - 


of such legislation. 


by the constitutional amendment just submitted by the convention, 
_ but, nevertheless, the general assembly always had it in its power 
- to grant a great deal of relief in that direction. 

The deliberations of the convention also converted a number 
_ of men who had hitherto violently opposed the initiative and referen- 
_ dum, among these some of the most ardent advocates of the reform 
known in Ohio as “classification of property for taxation."” Some of 
_ these taxation reformers have seen the futility of any attempt to 
procure the desired end in any legislative body where necessarily 
_ there are so many conflicting interests which prevent the enactment 
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By W. F. Dopp, 


Professor Beard has well said tl that a system of initiative and 
referendum can be intelligently discussed only with reference to the _ 
concrete forms in which it appears. Upon this question as elsewhere _ . 


the varying aspects of the institutions under consideration. 

purpose of this paper is very largely to consider the main le 

to the initiative and referendum, and the extent to which these new _ 
instruments of democracy may be wisely employed under our system 
of government. 

In the operation of the initiative and referendum there are three 
fundamental steps: (1) The drafting of the measure to be submitted; 

(2) the obtaining of initiative or referendum petitions, and (3) the 
submission of measures to a vote of the people. It will be well to 
discuss each of these steps separately. 

The question of draftsmanship has been one of the most serious :. es 
ones in connection with the initiative. Perhaps too much emphasis 
has been placed upon the value of discussion in legislative bodies, 
for we realize that the great bulk of our state legislation does not 
receive careful consideration by the bodies which enact it. It is fe 
true also that important measures are frequently drafted by indi- _ 
viduals or organizations which have no official connection with legis- _ =a 
lative bodies. But legislative discussion is of much value, andoneof 
the most hopeful movements in recent years has been that toward 
scientific draftsmanship of legislation. Any plan which will enable 
a small group of persons to force action by the voters upon legislative _ 
proposals, no matter how crudely drafted, is defective just to that 
extent. To this point it is not sufficient to answer that much legis- | 
lation now enacted by legislative bodies is bad, and that the more | 
important initiative measures in Oregon and elsewhere have been ~ 4 
drafted with some degree of care. There must, in addition, be some 
guarantee that initiative measures shall receive serious consideration, 
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both as to form and as to substance, before being submitted to a 
popular vote. 

But it seems possible that expert draftsmanship may be obtained 
under the initiative. It would not be improper, for example, to 
require that initiative petitioners obtain the services of some compe- 
tent draftsman if they have not voluntarily done so. It is with respect 
to the subject of obtaining proper consideration of a measure before 
its submission to the people that the framers of initiative proposals 
in this country have made important advances. There are many 
possible ways of initiating proposed legislation. In the Swiss federal 
government a proposed constitutional amendment may, if it is desired, 
be presented in general terms, leaving the federal assembly to draw 
up a project in accordance with the sense of the petitioners; but this 
plan has not proven popular in Switzerland, and would put power 
in the hands of a legislature to defeat the popular demand by drafting 
a measure not in accordance therewith. Moreover, the proposers 
prefer definite measures to a general statement of principles. 

The most popular plan of initiative in this country, and the one 
first adopted, was that of a popular initiation of a complete measure, 
usually by a petition of eight per cent of the legal voters, the initiated 
measure to be submitted directly to the people as a result of such 
initiation.' The next development in the form of proposing initiated 
measures is that of requiring such measures to be submitted first 
to the state legislature, with that body having an opportunity to 
enact the measure if it thinks proper, and if it does not think proper 
to do this, to submit to the voters a competing measure? upon the 
same subject, at the same time that the initiated measure is sub- 
mitted. This plan, adopted in Maine, California and Michigan 
(under an advisory initiative for constitutional amendments), and 
proposed in Nevada, Washington and North Dakota, is open to the 
very serious objection that it complicates the issue submitted to the 
people. Under this plan some legislative action is forced, of course, 
and the competing measure has the advantage of legislative considera- 
tion, but the advantages of the plan are more than off-set by its dis- 
advantages. 

From the standpoint of proper draftsmanship and consideration 


1 The South Dakota amendment of 1898 required the legislature to enact such initiated measure 
and submit it to a vote of the electors of the state. 


*In Maine apparently the legislature may submit the initiated measure merely with a recom- 
mendation that it be rejected. ra. 
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before submission to the people, the proposals made in Wisconsin, 
Ohio and Illinois deserve most serious consideration. The Wis- 
consin proposal,’ which must receive the approval of another legis- 
lature and be adopted by the people before it becomes effective, in 
reality does not provide for a popular initiative. It assumes, properly, 
that if any appreciable number of the people of the state wish to do 
so, they may obtain the introduction of their measure in the legis- 
lature. A petition of eight per cent of the qualified voters may then 
require the submission to the people of such a proposed law, either in 
the form in which it was originally introduced, or with any amend- 
ments thereto which may have been proposed in the legislature. 

The plan recently proposed by the Ohio constitutional convention 
is more satisfactory in some respects than is the Wisconsin scheme.‘ 
Here a measure may be initiated in the legislature by a petition of 
three per cent of the electors, and if enacted in the form proposed it 
becomes effective, subject to a referendum upon petition. If the 
measure is not passed, or if no action is taken upon it within four 
months, or if it is passed in an amended form, its submission to the 
people may be demanded by a supplementary petition of three 
per cent of the voters (in addition to those signing the original peti- 
tion), and such petition may demand the submission of the measure, 
either in its original form or with any amendment or amendments 
incorporated therein by either branch, or both branches, of the general 
assembly. 

The Illinois plan® provides for initiation of a measure in the legis- 
lature by an eight per cent popular petition, and the initiated measure, 
unless enacted without change, is to be submitted to the people at the 
next general election, unless it should fail to receive the affirmative 
votes of at least one-fourth of the members elected to each house. 
This plan as proposed does not permit an improvement in the form 
of the initiative measure originally proposed, but permits the killing 
of any such measure which does not have some substantial support 
in the legislature, and also permits the legislature, if three-fourths 
of its members can agree, to enact a measure in place of that initiated, 
and to avoid a popular submission of the initiated proposal. It is 
probable that one-fourth of the members of each house could be found 


_ * Beard and Shultz, Documents om the State-Wide Initiative, Referendum and Recall, p. 206. 
Z ‘ Proposed amendment to be submitted to the people of Ohio, September 3, 1912. 
ss: Senate Joint Resolution No. 15. Passed Illinois Senate, April 20, 1911. Failed 

two-thirds vote in House of Representatives, May 3, 1911. : 
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to support any meritorious proposal which a majority of such houses 
desired to defeat. 

The Wisconsin and Ohio proposals preserve all the beneficial 
features of legislative consideration, and in reality give a greater 
possibility of scientific draftsmanship than do the ordinary processes 
of legislation. These plans meet one of the most serious objections 
to the initiative in its earlier form.*® 

With respect to the Wisconsin plan it should be noted again that 
no initiative petitions are provided for, and where, as in the Wisconsin 
and Ohio proposals, initiation is in the legislature itself, with a possi- 
bility of legislative consideration and amendment, it is not necessary 
that a large number of petitioners be required to initiate a proposed 
measure. The framers of the Ohio constitutional amendment, there- 
fore, were wise in providing that three per cent of the voters might 
initiate a measure. 

But conditions are entirely different when a measurepresented by 
initiative petition. must be submitted to a popular vote precisely in 
the form in which it is proposed. Under such conditions as these 
adequate safeguards should be provided to insure that a petition rep- 
resents some well-defined sentiment in the state at large. Everyone 
is familiar with the ease with which signatures are often obtained to 
petitions, and a large proportion of such signatures usually represent 
no sentiment on the part of the signers. It is this fact that is respon- 
sible for the development of professional “signature-getters’’ in 
Oregon.’ Yet, with all of this, the getting-up of large petitions is 
not an easy task, and the greater number of signatures do perhaps 
“represent popular sentiment as definitely as does the subsequent 
voting upon the measures submitted to the people. It should also 
be remembered that if an initiative petition be required to be signed 
by eight per cent of the legal voters, the completion of such a petition 


* Under any system of free proposal of measures by initiative petition, for submission to the 
people, it is possible that two or more measures dealing with the same subject may be proposed, 
and such measures may be directly contradictory, or merely conflicting in some of their terms. To 
meet this situation, the California constitutional amendment of 1911 provides that: “ Ifany provision 
or provisions of two or more measures, approved by the electors at the same election, conflict, the 
provision or provisions of the measure receiving the highest affirmative vote shall prevail."" Similar 
provisions have been adopted by a number of other states. Such a plan as this will probably lead 
to thoroughly unsatisfactory results, inasmuch as the measure so enacted would represent a com- 
posite of provisions, very likely not in harmony, and which in such form would probably not repre- 
sent the views of the supporters of either measure. But the contingency here provided for is apt 
not to arise often, and under the Wisconsin and Ohio plans proposals conflicting as to some of 
their terms are not very apt to be submitted. 

7 Burton J. Hendrick, “‘Law-Making by the Voters,"” McClure’s, Vol. 37, p. 436 (August, 1911). 
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is much more difficult and more expensive in a populous state like 
Illinois, where perhaps one hundred thousand signatures are required, 
than in Oregon, where ten thousand would be sufficient. Clearly the 
requirement of twenty-five per cent of the legal voters, as is proposed 
in Wyoming, is prohibitive, but for states of small population an 
initiative petition of more than eight per cent is desirable, if the ini- 
tiated measure is to be submitted to the voters in the form in which 
initiated by petition. However, under the same conditions, eight 
per cent should be sufficient in a state as populous as Illinois. In 
my own opinion the better plan is one somewhat similar to those of 
Wisconsin and Ohio, with a very small initiative petition if any, but 
with the initiated measure submitted first to the legislature for 
consideration. ® 

For the referendum five per cent of the voters have usually been 
required. Here again the ease or difficulty of obtaining signatures 
depends in large part upon the number of voters, and while five per 
cent may not be too small for a populous state, it is perhaps desirable 
that a larger percentage be required in states of small population. 

In order to make sure that the demand for legislation, or the 
demand for a referendum, is not merely local, there should be some 
provision which will prevent all signatures to a petition being obtained 
in some one section of the state. Such a requirement adds to the 
difficulty of getting up a petition, but should not be a serious burden, 
if properly devised. The Missouri constitutional requirement that 
an initiative petition be signed by eight per cent, and a referendum 
petition by five per cent, of the legal voters in each of at least two- 
thirds of the congressional districts of the state, is clearly too severe a 
restriction, but no objection can be made to the Wisconsin proposal 
that no more than one-half of the petitioners shall be residents of any 
one county. 

Another question of great importance is that as to the verifica- 
tion of initiative and referendum petitions. An official verification 
of each signature, such as might be provided if signatures were required 
to be had at registration places, would make it necessary that the 
voter come to the petition, and would make it almost impossible to 
complete a petition, although every signature under such conditions 
would be fairly sure to represent the real opinion of the signer. 

* Upon the subject of the size of petitions there are interesting discussions in Equity, x11, 65* 
18 (April, 1911; January, 1912). 
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The Michigan constitution of 1908 provides that advisory initiative 
petitions on constitutional amendments “shall be signed at the regu- 
lar registration or election places at a regular registration or election 
under the supervision of the officials thereof, who shall verify the 
genuineness of the signatures and certify the fact that the signers are 
registered electors of the respective townships and cities in which 
they reside.’’® 

The plan most employed in this country is that merely of a 
certification by the person circulating the petition, but this has come 
to be regarded as insufficient, and several states now by legislation 
provide in addition for a judicial determination of the sufficiency of 
a petition. The Wyoming proposal makes the requirement that to 
each petition “shall be attached affidavits by three separate qualified 
electors that each signature thereon is the signature of the person 
whose name it purports to be, and that to the best of the knowledge 
and belief of the affiant each of the persons signing said petition so 
verified, was, at the time of signing, a qualified elector." The 
Montana legal provision that the registration officers shall compare 
the signatures upon the petitions with the signatures upon the regis- 
tration books, is a good one," as is also the California constitutional 
provision limiting the circulation of petitions to persons who are 
qualified electors of the city or county in which the signatures are 
obtained.” 

The most important step in the initiative and referendum is the 
submission of the proposal to a vote of the people. And here atten- 
tion should be called first of all to the desirability of submitting to 
popular vote only important questions of state policy. With respect 
to these institutions the most important point is that of devising some 
plan which will not burden the voter with a number of unessential 
and unimportant measures. Upon our success in this respect depends 
the ultimate usefulness of the referendum as an instrument of demo- 
cratic government. 

The policy of submitting state constitutional amendments to a 
vote of the people was adopted early in our history, and although the 
initiative and referendum for ordinary legislation have been adopted 
in a number of states, constitutional amendments still form the larger 


* Michigan constitution of 1908, Art. xv, Sec. 2. res 
*” Beard and Shultz, 204. 
Ibid., 131. 


208 THe ANNALS OF THE AMERICAN ACADEMY 
| 
— 
5 
| 
=f 
a 
4 


STaTE-WIDE INITIATIVE AND REFERENDUM ¥ 
bulk of measures submitted to popular vote. But calling a measure 
a constitutional amendment does not make it any the more important, 
and attention has frequently been called to the fact that the greater 
number of such proposals are really not fundamental in character." 
The distinction in substance between constitutional provisions and 
statutes has largely broken down, and we have come to realize that 
many matters of statutory law are of more fundamental importance 
than is much of our constitutional legislation. Whether they be 
called statutes or constitutional amendments, only questions of 
state-wide importance should be submitted to a vote of the people 
of a state. Perhaps one desirable step in this direction would be to 
provide that constitutional amendments as to trivial matters need 
not be submitted to the people, unless such submission is demanded 
by a referendum petition. 

Any specific limitation upon the number or character of measures 
of legislation submitted through the initiative and referendum must 
almost necessarily weaken these institutions as means of obtaining 
desired legislation.“ But with plans such as those proposed in 
Wisconsin and Ohio, especially if combined with a requirement that 
any measure to be adopted shall receive say at least one-third of all 
votes cast in a general election, there is little danger of the voters 
being swamped by a great number of proposals. 

A popular vote is of little value (1) if the questions submitted are 
so trivial or so local in character as not to be of interest to those to 


18 See my Revision and Amendment of State Constitutions, 269-271. 

“ There are, however, certain ways in which proper limits may be placed upon the submission 
of measures to the people. If the people by petition have the right to demand a referendum upon 
legislative acts, there is no reason why the legislature should be permitted of its own motion to 
submit its measures to a popular vote. If there is any demand for such a vote a referendum peti- 
tion can be presented, and if there is no demand by petition for a referendum the legislature is 
simply shifting its responsibility for the measure by submitting it to the people; the result is harm- 
ful and the ballot is overburdened. Yet many of the initiative and referendum provisions permit 
such a practice. 

The Nevada constitutional amendment of 1904 forbids the repeal or alteration of a referendum 
law except by another vote of the people. If measures adopted by a popular referendum may be 
repealed only in the same manner the number of proposals to be voted upon by the people must 
necessarily in the long run be materially increased, and such a requirement seems unnecessary. 
The requirement of a two-thirds vote of the legislature to repeal or alter a referendum law should 
be sufficient. For provisions in California and Washington (proposed) bearing upon this subject, 
see Beard and Shultz, 188, 193. 

When a measure has been initiated by petition and rejected by a popular vote, it should not 
be possible to submit the same measure at the succeeding election. In Oregon the question of 
woman's suffrage was rejected in 1900, 1906, and 1908, but was submitted again in 1910. Okla- 
homa and Nebraska (proposed) provisions limit the power to resubmit questions at succeeding 
elections. Beard and Shultz, 139, 197, There is a more stringent proposal in North Dakota with 
respect to initiated constitutional amendments, Jbid., 218. 
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whom they are submitted, (2) if the questions are so complicated 
and technical that the average voter has no satisfactory means of 
informing himself regarding them, or (3) if the questions are submitted 
in such great numbers that the voter, even if he might possibly render 
a satisfactory judgment upon any one of them, cannot inform him- 
self regarding the merits of all the measures upon which he must 


It has already been suggested that many constitutional amend- 
ments submitted to the voters are local or trivial, and the same state- 
ment may be made of many legislative measures submitted through 
the initiative and referendum. But in general the legislative pro- 
posals so submitted have related to matters of general interest. 

Most of our constitutions provide that a bill shall relate only to 
one subject, which shall be expressed in its title, and this places some 
limitation upon the complexity of legislative measures submitted to 
the people. But where the subject matter itself is technical or com- 
plex the voter is apt to be perplexed, and may receive little aid in 
deciding properly the question submitted to him. The voter is 
almost sure to have difficulties under the plan adopted in some 
states by which a measure may be initiated by petition and by which 
the legislature, if it disapproves of such measure, may submit a com- 
peting measure. The Michigan constitution contains such a plan 
with respect to constitutional amendments initiated by popular 
petition and provides that: “In case alternative proposed amend- 
ments on the same subject are submitted at the same election, the 


-_- vote shall be for one of such alternatives or against such proposed 


amendments as a whole,” and there is a somewhat similar provision 
in Maine with respect to legislative measures. This presents three 
alternatives to the voter, and makes it possible that neither proposal 
receive a vote sufficient to carry it, although the total affirmative 
vote for one or the other of the measures may be greater than the 
vote against both. To cover this case the Michigan constitution 
further provides: “If the total affirmative vote for such alternative 
proposed amendments is the required majority of all the votes for 
and against them, but no one proposed amendment receives such a 
majority then the proposed amendment which received the largest 
_ number of affirmative votes shall be submitted at the next regular 
election, and if it then receives the required majority of all the votes 
_ cast thereon it shall become a vart of the constitution.” There is 
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a somewhat similar provision in Maine. All provisions for competing 
or alternative proposals must necessarily be somewhat complex. 
_ The voter can with some intelligence answer yes or no upon one 
_ definite and concrete question, but few have the time and patience 
to deal successfully with two competing measures upon the same 
subject. And this difficulty alone is sufficient to condemn the plan 
of competing proposals. 

Where proposals are complex some aid is of course furnished by 

_ the printed arguments which are distributed in Oregon, Oklahoma, 

a California and Montana.” But under the Oregon plan, which has 

proven most effective, some measures always remain unargued, and 

the official arguments prepared in Oklahoma cannot have proven of 

much value to the voters. Upon the constitutional amendments 

- submitted to the voters of California on October 10, 1911, some of 

the arguments were very well prepared, but their usefulness was 
‘diminished by the cumbersome form in which they were printed. 

The Oregon plan of distributing printed arguments has pointed 

_ the way to a more effective method of educating the voter upon 
a TE - questions to be submitted to him, but such arguments will not prove 

effective if the measures submitted are numerous or technical. In 

_ Oregon the people have taken a great interest in questions sub- 

es mitted to them, even when so large a number as thirty-two measures 

were submitted at one time, but a large number of the measures 
ie: ‘submitted i in Oregon since 1904 were on ea the plan of submit- 


: a: It is hardly wise to assume that the great body of the voters of a state 
will continue to feel themselves competent to pass upon as many as 
u thirty-two measures at each succeeding biennial election. 
+ In the submission of measures to a popular vote much depends 
upon the ballot title, for an erroneous title may mislead voters into 
_ supporting something to which they are in reality opposed. In 
Oregon, Oklahoma and Missouri it is made the duty of the state 
attorney-general to provide a proper ballot title for a measure to be 
Ss toa seievenent vote, and an —— to the courts is allowed 


% A similar plan is proposed in Washington and Ohio, 
% Beard and Shultz, 86, 145, 174. 
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~ having it go on the Oregon ballot in 1910 as a “woman's tax-paying 
si —_— amendment, granting to taxpayers, regardless of sex, the 
right of suffrage.’’ The voters were not misled, however, and defeated 
the proposal by a heavy vote." 
a For some years we have been in the midst of a vigorous move- 
ment for a short ballot, and this movement has been founded on the 
well-known fact that if a great many officers are to be elected the 
voter cannot possibly vote with intelligence, because he cannot know 
the qualifications of all candidates who present themselves for office. 
_ The same statement holds when numerous measures are submitted 
to a popular vote. Each voter can be expected to have some intelli- 
gent notion regarding important public questions, but must neces- 
sarily be perplexed by a great number of measures, regarding some of 
which he may be almost completely ignorant. 

Much is made by the opponents of the referendum of the fact 
that a great many measures are voted upon unintelligently and are 
carried by small minorities of the whole electorate. It can hardly 
be expected that even important measures will ordinarily obtain as" 
high a vote as that cast for candidates in the same election. But if 
a measure is important enough to be submitted to the people, it 
should be possible to get a vote large enough to represent a real popu- 
lar judgment. And in fact it should be said that important measures 
of state-wide interest do ordinarily receive such a vote. 

It is not necessary that such a popular judgment be represented — 
by a majority of all persons voting at a general election or by a major- 
ity of all the electors of the state. Indeed, such requirements are 
practically prohibitive, because of the fact already referred to that _ 
a larger vote can ordinarily be gotten for candidates than for measures. 
This is natural, not only because of the greater personal interest: 
in candidates, but also because the machinery of our party organiza- 
tion is devised primarily for the purpose of polling a full party vote | 
upon candidates. Measures submitted to the people are ordinarily 
not political issues between the parties. 

However, some constitutional provision should be adopted to | 
make sure that a referendum vote does represent a real popular judg- _ 
ment. The requirement of a majority of all votes cast at a general — 
election is too severe. The requirement simply of a majority of those _ 

voting upon a given measure permits its adoption by a small minority _ 


@ Burton J. Hendrick in McClure’s, Vol. 37, p. 442 (August, 1911), , 
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of the voters and is therefore bad. The Michigan constitution of 
1908 provided that a constitutional amendment initiated by popular 
petition in order to be adopted should receive a majority of the votes 
cast upon its adoption or rejection, and that the affirmative vote 
should not be less than one-third of the highest number of votes 
_ cast at the same election for any office. Similar plans have been 
_ proposed in Washington and Wyoming;'* and in New Mexico a 
legislative act submitted to the referendum is not rejected unless 
forty per cent of those voting at the election cast their ballots against 
jt. Some such scheme as that adopted in Michigan seems not 
_ unreasonable for measures initiated by popular petition. The popu- 
_ lar vote required for the adoption of such proposals determining, as 
it does to a large extent, the ease or difficulty of carrying a measure, 
_ has a reflex influence upon the number of measures proposed, for 
- measures merely of local interest will not be proposed if the possi- 
_ bility of their adoption is slight. 

Much of the voting upon measures is mechanical, especially 
when a number of propositions are submitted at the same time, but 
; ¥ i! a similar mechanical type of voting goes on also with respect to can- 
_-—- didates. Perhaps the most interesting illustration of mechanical 

| voting is that furnished by the use of distinct ballots for the submis- 
- sion of measures to a popular vote. When measures to be voted 
upon are printed upon the official ballot, together with and after the 

names of candidates, they are overlooked by many voters. Where 
Pe a separate ballot is employed for such questions the attention of the 
_ voters is attracted to a much greater extent. This fact is clearly 
brought out by the experience of Idaho. In the elections of 1900 
wt 1902 and 1904, proposed constitutional amendments were printed 
fe at “the bottom of the official ballots where they were easily overlooked. 
« In 1906 and 1908 proposed amendments were printed upon separate 

4 ballots, copies of which were handed to each elector; having the bal- 
lot in his hand the elector is apt to vote it, and the result is a larger 
_-vote upon measures. By this mechanical device Idaho almost 
4 doubled the proportion of the popular vote upon proposed consti- 

* tutional amendments. The adoption of a separate ballot law by 


: . Illinois in 1899 raised the popular vote upon measures from twenty 


_ to fifty per cent of the vote cast in the elections.” 
Beard and Shultz, 194, 203. 


*™C. O. Gardner, ‘Working of the State-Wide Referendum in Illinois," American Political 
Science Review, August, 1911. 
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Votes obtained in this manner are not entirely unintelligent, 


because the voter, when his attention is attracted, may have a basis _ 


for intelligent action. But certainly the voting is more or less _ 


mechanical, and many of the votes are simply meaningless counters, _ 


just as are many votes cast upon measures under the Nebraska 
plan by which straight party votes are cast for or against proposed _ 


constitutional amendments endorsed or opposed by the parties. 


Another illustration of popular inertia and of mechanical voting | . 


is that presented by the fact that when several proposals are sub- 
mitted to the people at the same time, a popular proposal will aid - 
others submitted with it, and an unpopular proposal will have the — 
opposite effect. There are a number of cases in which an unpopular — 
measure has carried down to defeat other measures which, had they — 
been submitted separately, would have been carried." In many > 
cases however, perhaps in the greater number of cases, the people ~ 
have shown discrimination in voting when several measures have 
been submitted to them at the same time. 

A most pernicious practice employed by those interested in defeat- 
ing a particular measure is that of organizing a campaign to defeat 
all proposals submitted at the same time, it being easier to develop 


in many voters an undiscriminating opposition to all measures thanto 


make a fight on the particular proposal opposed and on that alone. © 


Then, too, the ballots of ignorant voters can be controlled more 
easily by such a plan. Of twelve measures submitted to the voters | 
of South Dakota in 1910 all but one were defeated as a result of a 
general “vote no”’ campaign, and of nine constitutional amendments — 
submitted in Missouri in the same year all were defeated in a similar 
manner. In these cases proposals to restrict the liquor traffic were 
responsible for the defeat of other measures. 

Yet non-discriminating and mechanical voting is characteristic 
of all elections, whether on men or on measures, and institutions 
must be judged not alone by the defects which manifest themselves, 
but by the general results obtained through their operation. And — 
the experience in this country with the initiative and referendum 
seems to indicate that we need these institutions as a part of our 
governmental machinery. Most of the arguments against the initia- 
tive and referendum are either arguments against some particular 


form in which they have been applied or against their too frequent _ 


% See my Revision and Amendment of State Constitutions, 280-284, wey” 
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use. Carefully devised plans, such perhaps as those of Wisconsin 
and Ohio, are not open to serious objection, and to argue that they 

_ bring about any fundamental change in our form of government is 
mere nonsense. Even in the form most open to criticism, as in 
Oregon, the initiative and referendum have proved themselves effec- 
tive instruments for the maintenance of popular government. As 

~ to Oregon, it should be said in addition that the people have largely 
met any difficulties which may be presented by an unlimited initiative 
and referendum—they have developed the system of bringing argu- 
ments upon measures home to every voter, and have shown an intel- 
ligent and sustained interest in the questions presented to them. 
And the initiative and referendum are largely responsible for this 
- reawakening of political interest on the part of the people of Oregon. 
The initiative and referendum do not constitute a panacea for 

all our political ills. They are not of value as instruments for the 
enactment of all state legislation, or for the enactment of any great 
part of such legislation. They are of value as a means of forcing 

_ legislation which the people want, and of checking the action of the 
regular legislative bodies. Real popular control consists not in the 
people’s passing upon every public question, but in their having power 


_ to pass upon every question upon which popular interest is sufficient 
. to warrant such action, . 
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THE RECALL—ITS PROVISIONS AND SIGNIFICANCE 


By H. S. GILBEertson, 
Assistant Secretary of The Short Ballot Organization, New York. 


A decade of exposure in the field of American politics brought 
forth some ugly and insistent facts. In Grover Cleveland’s phrase, 
it is now a condition, not a theory, which confronts the reformers, 
the builders, those who are seeking to construct anew the foundations | 
of democracy, or representative government, or call it whatever you — 
will. These men have an eye for the effectiveness of their weapons 
and rather less for tradition or fine logic. No wonder, then, that 
some institutions appear in the catalogue of remedies which seem 
ill-harmonized with politics of the text-books. 

The recall is one of these practical instruments, and whether we 
like it or not, it is an emphatic protest against some of our long-stand- 
ing legal and political traditions. It is radical, revolutionary, in one 
view, and yet in another it has a certain conservatism of its own, 
though relying upon an entirely different set of forces from the legal 
processes which it partially supplements, to prevent abuses. In 
order, then, to analyze it adequately, this article must treat it both 
from the practical and the theoretical standpoint. 


The Growth of the Idea 


— For the first legal enactment of the recall principle we are in- 
debted to the charter of Los Angeles, which contained the provisions _ 
first in 1903. During the next four years a number of other Cali- 
fornia cities adopted the idea. In 1906 it was incorporated into the 
charter of Seattle, Wash. Soon also the initiative and referendum 
advocates of Oregon became interested in it as a supplement to their — 
own “People’s Power” measures, and by employing the initiative, 
they succeeded in getting it inserted in their constitution in 1908, 
where it was made applicable to all elective officers, local and general, 
including the judiciary. It may then be said to be one of the peculiar 
contributions of the Pacific coast to the present movement, a move- 
ment that looks toward a more direct participation of the rank and 
file of the people i in a of government. 
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But the circumstance which gave to the recall its greatest vogue 

was its incorporation in the commission government laws of Iowa, 
and almost simultaneously into those of South Dakota and Dallas, 
_ Tex. This was in 1907, and ever since it has shared in the publicity 
which has attended the spread of that form of government. It is, 

_ however, not an essential part of the commission plan, and this 
the Galveston people would have us at all times to understand. 
_ But so closely are the two ideas associated that the recall is now a 
be part of every state-wide commission government law, except those of 
_ Utah and Kentucky, and of fully three-fourths of the special charters. 
_ ‘The relative simplicity of this form has also made the recall a far 
more feasible and logical adjunct than is perhaps the case with our 

a v : typical forms of state and local government. For, where, as under 
the “‘commission”’ scheme all the elective officers are directly con- 

: - cerned with public policy, the individual citizen has every reason to 
—_— himself with their official conduct. Moreover, responsibility 

_ for the acts of government is so much more definitely fixed that 
ms _ action under the recall is more apt to be well-aimed and effective. 
And again, the persistent demand for “‘checks” in our political 


commission plan, the theory of the separation of powers has been 
cast aside for a system in which the unity of the organization is bound 
up in the single group of elective officials. 
As a proposition applicable to state officers, it has a slower road 
Aes _ to travel. Following the example of Oregon, the nascent State of 
a Arizona sought to make it a part of her system, without taking the 
precaution of excepting the judiciary. The veto of this measure in 
its original form and its repassage so as to exclude the judiciary from 
the recall provisions are a matter of common knowledge and can 
receive only passing mention here. But the California constitution, — 
by amendment adopted October 10, 1911, permits the recall of all — 
elective officers including judges. Idaho and Nevada will vote in _ 
1912 on similar amendments. ati 
The application of the recall to state officers in its earlier days 
faced a possible constitutional obstacle in the obligation imposed 
upon the states to maintain a republican form of government. This — 
difficulty was finally cleared up by the supreme court in the case of | 
The Pacific States Telephone Company v. The State of Oregon 
(223 U. S. 118) wherein it was decided that all questions as to the 
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form of state government are political and not judicial and lie outside 
the jurisdiction of the courts. 
In the absence of any judicial definition of republican government 
_it is impossible, of course, to determine whether or not the recall is 
inconsistent with it, and until congress intervenes, the recall is good 
Founded on the Right of Petition ; 


The recall has something more than a mere experimental founda- 
tion. As in the case of many another chance creation of politics, 
it turns out that its fashioners, unconsciously perhaps, have built 
upon a solid basis of thoroughly accepted political principles which 
are a vital part of our American political system. And of these 
principles the first is the well-grounded right of petition, which is 
one of the chief pillars of our national bill of rights. In the his- 
toric sense, this right, to be sure, is limited, and so far as direct 
remedies are concerned, impotent. The recall amplifies it and makes 
it dynamic by supplementary provisions. Petitions, thereby, are 
taken out of the category of publicity schemes, as they were, for 
instance, when John Quincy Adams was forcing his colleagues in 
congress into the open on the slavery issue. They are expanded into 
political instruments capable of producing direct and certain results. 
They set up a remedy in addition to a right, for under the recall a 
body of electors may not only express their disapproval of the public 
course of an officer, but they may carry out their disapproval directly 
to the point of removal through the mandatory provisions of the law. 

In this process the state is more than a passive partner. It 
goes more than half way to facilitate the exercise of this new right, 
by becoming accessory in several district processes: 

The law supplies the blank forms of petition and requires them _ 
to be certified against fraudulent signature. - 

The law requires a ministerial officer to examine into and certify 
the sufficiency of the petition to the officer or body authorized to 
call elections. 

The law requires the officer or body in charge of elections to — 
submit the subject matter of the petition to an election, to the voters, _ 
and to take all the incidental steps in this action and to incur the _ 


attendant expenses. 
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Political Character of the Recall 


. But what of the nature of the petition? Herein is the key toa 
- new conception of elective public office in that a new basis of tenure, 
short of a fixed term, is set up, a tenure not dependent upon judicial, 

but upon political considerations. For though elective public office 
_ in this country has never been considered in terms of property or 

contract, there has been heretofore a fixed tradition that removal 
7 _ should be accomplished only by legal formula which may be termed 
“due process of law.’ This means the establishment of cause for 
_ removal, due notice and a hearing upon charges. Often in practice, 
_ the observance of this formula is formal and perfunctory, but the 

- 4 fictions of the law at least are followed. 
4 The recall laws change all this by providing specifically that the 
al subject matter of the petition may be couched in most general terms, 

for the information of the signers only.!' It is not to be taken as a 
-_ series of formal charges. And if this fact in itself is not enough to 
: _ preclude attacks on the validity of the petition on technical legal 

grounds, the laws especially provide that this general statement 
shall not be subject to review in any case. The only ‘due process” 
a political one. 

7 Nor has the political nature of the recall been overlooked in 

actual practice. In none of the cases in which it has been invoked 

does there appear to have been any effort to bring to light the definite 
evidence of malfeasance under the statutory definitions, which would 
a legal indictment. If such evidence existed in the mayoralty 
_ cases in Los Angeles and Seattle, no effort was made to formulate it. 

_ And in all the others the action for removal was put entirely upon 
_ grounds of public expediency. Thus, in Dallas, in the elections of 
~ 1910 and 1911, in each of which two of the school directors were 

~ removed, the question at issue was the dismissal of certain teachers. 


administration. During the past winter an effort was made in Berke- 
ley, Cal., to remove three school directors on the sole ground that they 
had dispensed with the services of the superintendent of schools. In 
& S. D., the removal of the commissioner was sought on the 


1 The charter of Oakland, Cal., has what is perhaps a more equitable provision in this con- 
‘nection, from the standpoint of the officer involved. Under this law the originators of the petition 
‘must, before circulating it, give notice of their intention to do so, by filing with the city clerk the 
reasons for their action. The officer sought to be removed is then allowed to place upon the peti- 
tion statement in defense of his course in office. 
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- ground of increase in the tax levy. In the more or less confused 

contest which took place in Wichita, Kan., the difficulty seems to 

_ have been mainly over the submission of a proposition to purchase 

a public utility plant. Similar issues of policy seem to have under- 

_ lain the movements which were instituted in San Bernardino, Cal., 
dis 


Recognition of Minorities a 


The right of petition is essentially a haven for minorities. There 
is no minority too small to make itself heard in this way. But once 
the petition becomes a self-executing instrument, as under the recall 
system, a question arises as to how large a minority need be to gain 
the official recognition which will set the machinery of removal to 

work. Practically, the question may be put in this way: When is a 
petition serious enough to justify the call for a popular election? 
To this question, if the recall is to become a permanent feature 
3 of our institutions, a good deal of careful consideration must be 
given. The interest of the people is not only in making public officers 
responsive to its genuine wishes, but in accomplishing this result 
with the least possible friction, both to the officers and to the elec- 
torate. In making this adjustment the private interests of the officer 
as such, sink into insignificance. Whatever protection of tenure he 
gets is incidental to “‘the larger good.”’ This is the philosophy of 
the ‘‘new democracy” in which the recall is so important an element. 
oe The actual application of the recall principle appears to have 
- reflected a social psychology which makes the adjustment between 
_ the interests of the whole people and the demands of the minority, 
on the basis of local conditions. The importance of the petition is 
usually measured by the ratio of the number of its signers to the 
_ whole number of votes cast in the constituency at the last preceding 
general election, or the total number cast for the officer in question. 
When, as in Oregon, California and South Dakota, the socializing 
_ influence in politics is noticeably strong, the doubt has been resolved 
_ in favor of the whole people. This means a low requirement in the 
percentage of petitioners. On the other hand, such communities 
as Illinois, in which a recognition of the recall principle has been 
wrung from a reluctant legislature, the percentage is prohibitively 
high. A general average of all the laws would place the percentage 
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-somewhere near twenty-five.2 Such a figure is not prohibitive and 
in all the communities in which the recall has been brought to the 
_ point of the election, a twenty-five per cent petition has been indica- 
tive of a very real public sentiment. In a number of the commission 
government cities which have this percentage, abortive efforts to 
_ remove officers have made their appearance only to be proved ridicu- 

lous.* Politicians have freely asserted that the recall is a two-edged 
_ sword, quite as effective in the hands of unscrupulous trouble-making 
Office hunters as in those of public-spirited citizens. They have 
worked on this theory in some cases, and with little encouragement, 
asin the attempt made in Tacoma during the past year to oust the 
mayor, who had himself been chosen in a removal election. It is the 
-writer’s belief, also, that public officers will shortly cease to feel, if 
they do feel, any insecurity in their positions from the mere fact 
that a political enemy is seeking to use this public instrument for 
private ends. Twenty-five per cent petitions are not always easy to 
‘secure, even when signatures are purchased, unless the cause is one 


; The placing of a completed petition in the hands of the city 
clerk or a like officer, fastens upon him the purely ministerial duty 
_of determining, within ten days, its sufficiency, and of certifying the 
fact to the officer or board empowered to call elections. But during 

_ this period every opportunity must be given the signers to put their 


?Twelve per cent for state officers in California, with special restrictions. 
Fifteen per cent under the commission government laws of South Dakota and under the special 
a of Oakland, Modesto, Vallejo and Santa Cruz, California. 
“ Twenty per cent under commission government laws of Washington, and the special charters 
of Grand Junction, Colo., Mankato, Minn., Pontiac, Mich., Fort Worth (registered voters) and 
_ Denison, Tex., Parkersburg, W. Va., and Stockton, Cal., Wyandotte, Mich., and Lowell, Mass. 
; Twenty-five per cent under commission government laws of Montana, Wyoming, New Jersey, 
, ‘Renee and the special charters of San Luis Obispo and Eureka, Cal., Bartlesville and McAlester, 
_— Sapulpa, Okla., and Austin, Tex., Lawrence and Haverhill, Mass., Gardiner, Maine. 
Thirty per cent in Ardmore and Enid, Okla., Colorado Springs, Col., and under the Nebraska 
commission government laws. 
Thirty-three per cent under the commission government law of Louisiana. 
<< Thirty-three and one-third per cent under the Wisconsin commission government law, an 
the special charter of Corpus Christi, Tex. 
> Thirty-five per cent in Dallas, Tex., Oklahoma City and Tulsa, Okla., Wilmington, N. C.. a 
and general commission government law of Idaho. 
Pie Forty per cent under the special charters of Holdenville, Okla., and Knoxville, Tenn. 
Po Fifty-five per cent under commission government law of Illinois. 
a a * Instances of this character have taken place in Colorado Springs, Des Moines, Haverhill, 
‘Tacoma and Seattle. 
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petition in proper form, and the insufficiency of one petition does not 
preclude the right to present another. 

The functions of the election-calling officer or board are likewise 
ministerial. If a special election is necessary, as is usually the case, 
the necessary funds must be appropriated‘ and an election called for a 
date within the period fixed by law. 

In this way the mechanism has been developed to the point 
where it involves a general popular expression, which it has been the 
ideal of the recall laws, apparently, never to stifle, but always to 
facilitate. 

But the recall is by no means a broad concession to the revolu- 
tionary or ‘“‘adventurous” elements of the people. Against fictitious 
expressions of opinion or ill-considered action the laws make a very 
definite provision. For at the point where the procedure brings 
the whole electorate for final discussion is placed a barrier against 
anything like popular passion. This consists of the simple but 
effective element of time. Every recall law provides that, subse- 
quent to the completion of the petition and before the calling of an © 
election, there must elapse a goodly period of time. This is never 
shorter than twenty nor longer than ninety days. In this way the | 
recall legislation undertakes in advance to take care of the mob, 
and its characteristic impulsiveness. Wherever the recall has been 
invoked, this period has been employed in active and thorough 
public discussion. 

Can a community be maintained at a high pitch of anger, en- 
thusiasm or interest to the detriment of a public officer for a period 
ranging anywhere between three weeks and three months? Possibly. 
But, at least, the laws have not neglected this factor. If the official 
conduct of an officer is sufficient to interest a respectable percentage 
of the voting community for such a period, the question of his re- 
moval by that fact alone, would seem to be a matter of serious public 
policy. Publicity to the last degree is a well accepted specific for 
political ills under a democracy. The recall laws make ample pro- 
vision for this. 

This brings us to the manner of removal in the last instance. 

The rough analogy between the various stages of the recall 
processes to ‘due process’’ of law under the older forms of removal 


« The Oregon law requires that the expense of a second election for the recall of the same officer 
shall be borne by the petitioners, who are required to deposit the necessary amount in advance. 
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breaks down completely when we consider the manner in which the 
proposition is placed before the jury of the people on the election 
ballot. 

For at this stage the whole matter is not, as a rule, put up to the 
voter as a simple, unmixed issue of removal as against removal.§ 
It is the question of retaining the incumbent in office or electing a 
successor. When the process of petitioning is over the officer under 
attack is given an option between resigning and becoming a candidate 
for the job of filling his own office for the remainder of his unexpired 
term. He is, in fact, such a candidate and his name is placed upon the 
ballot, unless he expresses a wish to the contrary. The petitioners 
who often, as a matter of practice, constitute a more or less distinct 
faction, or temporary party, proceed to nominate an opponent by 
petition. 

Upon the ballot, provision is usually made for a statement of 
the reasons for the sought-for removal, and the counter statement 
of the officer, justifying his course in office. These recitals, as in 
the original petitions, because of their brief and general character 
may take on a decided political color. 

As to the sufficiency of the final verdict of the electorate, most 
of the laws require that the successful candidate shall receive a ma- 
jority of all votes cast; the remainder stipulate the highest number 
of votes after the practice of regular elections. In either case the 
number may be considerably less than was required for choice at the 
original regular election, for of the laws in effect, none thus far fixes 
a minimum number of votes to establish the validity of a removal 
election. 

Such, in general, is the groundwork of recall legislation. Minor 
features have been added from time to time to some of the laws. 
One of these protects the officer for a given period from recall, after 
the beginning of his term of office. In most cities this is from three 
to six months. Under the New Jersey commission government law 
it is one year, the whole term of office being four years in this case. 

By charter amendment in 1911 the city of Los Angeles has 
extended the recall to all appointive officers. This is a step which 
suggests a series of very debatable questions from the standpoint 


§ There are exceptions to this rule however. Under the charters of Austin, Tex., and those 
of Sacramento and Modesto, Ca'., the question of removal is presented as an entirely separate one 
from the election of a successor. The Los Angeles Charter Revision Committee contemplates 
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of responsibility which cannot be dealt with here. The new com- 
mission government law for Mississippi has a like provision. The 
new charter of Lawton, Okla., attempts to meet the objections 
to irresponsible petition-peddling by requiring every signer to appear 
in person at the city hall when affixing his signature. 

An important variation from the typical plan outlined above 
is found in the Boston charter, adopted in 1909. This is based upon 
a rather different theory of official tenure. Under this act the mayor 
is elected for a term of office of four years, unless recalled at the end 
of the second year. No petition is necessary to submit the proposi- 
tion to the voters; it is put in the ballot as a matter of course. Un- 
less the mayor is recalled by an advance majority vote, he becomes 
by tacit consent of the electors, as it were, his own successor. But 
the Boston arrangement is not only a variation from the general plan 
in form. It fails to provide the machinery for continuous control 
by the electors, which is the very essence of the recall principle. 

Q Wider Significance of the Recall 

So much for the mere machinery of this new political instrument. 

There are those who speak of it as a = 


device”’ or a “nostrum,” 
implying that it is but an ingenious invention of more or less un- 
balanced revolutionists. They speak of it as an agency for under- 
mining and destroying our existing system of government. Perhaps, 
in a measure these critics are right. Certainly its underlying political 
philosophy points to a radically new conception of the ends of demo- 
cratic government, as compared with the philosophy underlying our 
jurisprudence. The acceptance of the recall principle implies a 
complete revamping of the theory of public office tenure. The new 
system of laws has socialized, within their limitations, our concep- 
tion of public service. Every other form of removal in American prac- 
tice lays emphasis on certain colorable rights of the public officer; 
not the right of property in the office, not the rights of one party toa 
contract, but a presumption in favor of the officer’s title to his posi- 
tion as against the interest of the public in his removal. A public 
officer once chosen by the people—a political process—has hereto- 
fore been from the moment of his election, entrenched behind legal 
immunities, based upon the theory that removal should be effective 
for specific cause and only after due notice and an opportunity to be 
heard in one’s own defense. On top of this primary rule was a galaxy 
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of minor technicalities in procedure. The modern idea favors 
public interest as against what were supposed to be private rights, 
and political action as against legal obstacles to action. 
This theory, moreover, has been largely borne out in practice. © 
A review of the earlier cases in which the recall has been invoked _ 
brings these two conflicting theories into graphic relief. The office 
holder, just as soon as the recall movement has attained a serious see 
momentum will, almost inevitably, be found resorting to the familiar ee - 
expedients of the law courts. He has sought to fortify hisrights,and 
he does so, boldly ignoring the real issue, which is the political one. _ 
But the spirit, as well as the form of the laws, is against such an atti- 
tude of mind, and it seems likely that every doubt as to procedure 
will be resolved by the courts in the interest of the public as against — 
the so-called rights of the officer. And so, the recall, in a humble — 
way, may be pointing toward a new theory of jurisprudence in which _ 
the balance will be in favor of social good as against private rights _ 
and immunities. 
The successful extension of the recall principle will doubtless 
depend upon a simplification of present electoral arrangements. 
And not until this simplification is accomplished; not until a clear — 
distinction is made between merely ministerial and genuinely politi- 
cal, or policy determining officers is made, will the new theory of _ 
continuous control be able to work under the most favorable condi- __ 
tions. By the side of the direct legislation movement fortunately 
goes the movement for the “short ballot,” which, if its friends 
prevail, will result in removing from the voters’ direct selection all _ 
purely administrative and, in fact, in some cases, judicial officers,and _ 
leave on the ballot only those who shall be concerned directly with 
public policy. It issignificant that thus far, the actual operation of | 
the recall has been confined largely to ‘‘short ballot”’ cities. ; 
Likewise, the dominant traditional theory of representation is _ 
profoundly disturbed, especially when we take the recall in con- 
nection with the initiative and referendum. If we take the view of 
the framers of the federal constitution, representative government 
meant the rule of a very superior few, whom the multitude might | 
select, but, who during a fixed term of office, were to beimmune from © 
popular attack or control. Legislative bodies, in this spirit, have © 
steadfastly asserted the right to control membership wishin their 
waty and, by the terms of the written constitution, are eee 
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immune from removal by any outside agency. There has been 
little to suggest that the great body of the people had any concern 
in the great business of government except as they may silently cast 
their ballots for substitutes in the executive and legislative halls, 
much as one would select a substitute at the battle front. 

This conception, too, must continue to operate as the normal con- 
dition of representative government. But under a system of which 
the recall is a part, it must be subject to suspension in matters of great 
and vital public concern. Against the traditional theory the recall 
opposes the doctrine and the instrumentalities of direct and continu- 
ous control over the agencies of government—control which is seem- 
ingly dormant for the greater part of the time, but which is always 
on call, ready to be brought into action at any moment. To this 
extent, wherever the new expedient has been adopted, there certainly 
has been a change in the form and spirit of our government and it is 
one which is calculated to strike terror in the hearts of every good 
Tory. But the matter of mere form is of minor importance as com- 
pared with the substance of democracy. In fact, it is quite possible 
to regard the ‘‘ People’s Power’”’ agencies in the light of a fulfilment 
of a promise of genuine popular rule given by our state and federal 
constitution, but never realized in the fullest application until now, 
because of the defectiveness of the instruments which were employed. 
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By Frep Wayne CaAtTLett, 
Secretary to the Mayor of Seattle. 


Diligent historians may be able to discover that the principle 
of the recall is not new, but was known and employed centuries ago. _ 
For practical purposes, however, it is exact enough to say that the | 


recall is a new political device. As such, it has aroused the interest - aN fe: 


not only of students of government, but of citizens in all parts of the 
country. It is the awakened interest of these increasing classes which 
justifies the present description of this new device at work in Seattle. 


Fortunately for the brevity of this discussion, the simplicity of _ 


the recall section of the Seattle charter renders an explanation of its 
provisions comparatively easy. ‘‘A petition signed by voters entitled 


to vote for a successor to the incumbent equal in number to at least — ae 


twenty-five per centum of the entire vote for all candidates for the — 
office, the incumbent of which is sought to be removed, cast at the last 


preceding general municipal election, demanding an election of asuc- © 


cessor of the person to be removed,” must be filed with the city comp- _ 


troller, who is ex-officio city clerk. The petition must bear ‘‘a general =o. 


statement of the grounds for which removal is sought.”” “The sig- 
natures need not be appended to one paper, but each signer shall add 
to his signature his place of residence, giving the street and number.” 


“ Any person competent to make affidavit may circulate” the petition  __ 


and “shall make oath before an officer competent to administer oaths 
that the statements therein made are true, and that each signature to 
the paper appended is the genuine signature of the person whose 
name purports to be thereunto subscribed.”” Ten days are allowed 
the city clerk to “‘check”’ the signatures by comparing them with the 
signatures in the registration books. After the comparison, he must 
attach a certificate ‘showing the result of the examination.” If this 
certificate pronounces the petition “insufficient,” ten days are 
allowed for the filing of a supplemental petition. If such a petition 
is filed, the clerk has ten days more to check it. His certificate then 
is final. If he declares the petition “insufficient,” it is returned to 
the person filing it ‘without vrejudice to the filing of a new petition.” 
(227) 
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If, on the contrary, he declares it “‘sufficient,”’ his certificate to tha 
effect goes to the city council at once, and that body must set the 
date for the election “not less than thirty days nor more than forty 
days from the date of the clerk’s certificate.” The usual election 
procedure follows. The incumbent’s name is printed on the ballot, 
“‘unless he requests otherwise in writing,” and the candidate receiving 
the highest number of votes at the election serves out the remainder 
of the incumbent’s term. 

The charter scheme, just detailed, showed itself incomplete at 
the first attempt to make use of it. In this emergency, the state 
legislature, then in session, was appealed to. It at once passed two 
acts—one providing a method of nominating opponents of the incum- 
bent by petitions filed ten days before the election, signed by elec- 
tors equal in number to not less than five per cent of the total vote 
cast for the incumbent against whom the recall is directed; the other 
permitting each candidate to appoint challengers for the various 
precinct polling places, one of whom is entitled to be within the 
voting place during the whole time the polls are open. 

A statement of the bare machinery of the recall conveys, how- 
ever, no adequate idea of the way it has operated in Seattle upon the 
two occasions when the law has been invoked. Assume, first, the 
existence of more or less feeling, either temporary or permanent, impul- 
sive or deep-seated, against the incumbent of an office, and a number 
of persons for one reason or another moved to take advantage of that 
feeling. An organization is formed, funds collected, charges formu- 
lated, petitions printed, and placed in the hands of solicitors. The 
charges made are very general accusations of misconduct or malad- 
ministration, unsupported by any proof or statement of the evidence 
upon which the accusations are made. In fact precisely the same 
charges were made against Mayor George W. Dilling, the “recall 
mayor,”’ as against Mayor Hiram C. Gill, whom he supplanted, 
although it was very difficult for the unprejudiced observer to discover 
any foundation for them without an extraordinary stretch of the 
imagination. 

Below the charges, which head the petition, is the statement that 
the person signing is a voter entitled to vote for a successor to the 
incumbent, followed by spaces for from ten to fifty names, with pre- 
cinct and ward numbers, house numbers and street addresses. At 
the bottom of each petition is an oath to be signed by the circulator 
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before a notary public or other person authorized to take oaths, to the 
effect that the statements made in the petition, viz., that each signer 
is a voter qualified to vote for a successor to the incumbent, that his or 
her residence (we have equal suffrage in Washington) is such and such 
a street and number, are true, and that each signature to the petition 
is the “‘genuine signature of the person whose name purports to be 
thereunto subscribed.” Very apparently in a city of 250,000 people 


a great many, probably the great majority of the solicitors, could not © 


know all the facts to which they were required to and did make 
oath. It is perhaps only fair to say that the oath required is unnec- | 
essarily strong and impracticable. } 

As the petitions are filled, they are collected by the association, 
and when it thinks it has the necessary number of names, it files the 
petitions with the city clerk. In the presence of representatives of the 
association the clerk goes over each separate petition, counting the 
names and tabulating the result. If it equals the required twenty- 
five per cent, the city comptroller puts a force of men at work ‘‘check- 
ing” the petition. The presence of at least the required number of 
names, assuming all to be genuine, is jurisdictional. The petition — 
must be prima facie sufficient. If not, the petition is either returned 
with the filing marks canceled or the association is notified that it 
has ten days within which to complete the petition. This matter is 
not optional with the clerk; it is stated in the alternative because 
that very point is now in litigation. 

The second attempted recall affected not only the mayor, but 
also four councilmen. Three councilmanic petitions were actually 
filed, but the association was under the mistaken impression that a 
sufficient petition need have only twenty-five per cent as many names 
as the particular councilman received votes. The charter read 
plainly, however, twenty-five per cent of the *‘ entire vote for all candi- 
dates for the office,” and all three petitions were rightly held prima 
facie “insufficient.” At this point contradictory opinions of the 
corporation counsel’s office caused confusion; at first, the filing 
marks were ordered canceled, and the recall association notified 
that the petitions were held subject to its order; later, and finally, the 
association was informed that it had ten days within which to file a 
supplemental petition, which it did not do. It did, later still, remove 
the petitions, and four months afterwards, on the last day of 1911, 
having secured enough additional signatures to render them prima 
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facie sufficient, it unexpectedly filed two of them. The comptroller 
began the check, but the corporation counsel, following the last ruling 


of his predecessor in office, held that those petitions previously filed, — 


found insufficient, and not completed within ten days, could not be 
refiled. ‘The new names alone were too few to give jurisdiction to 
check. Notwithstanding this, the comptroller sent the petitions to 
the city council, certifying each as sufficient ‘‘on its face.” The city 
council, regarding such a certificate as void, voted to place the peti- 
tions on file. Then the association went into court, asking an alter- 
native writ of mandamus against the city council and city comptroller. 
On demurrer, the court sustained the city council, holding the comp- 
troller’s certificate inadequate. The comptroiler, however, was 


required to answer the complaint, with his reasons for failing to 


“check” the petitions. It is the pendency of this action which 
leaves in doubt the proper disposition of a petition filed, but prima 
facie insufficient. 

If the petition is on its face sufficient, the comptroller checks it. 
Three checks are made, unless, of course, the petition be found suffi- 


cient on the first or second check. On the first check, all questionable _ 4 


signatures are thrown out; on the second and third checks, the points 
in dispute having been decided by the comptroller or his deputy, 
many signatures are restored. The alphabetical card index system of 


the comptroller is also used to locate voters who may have changed _ 


their precincts since registration. Though yet an open question 
whether such names should be counted, the corporation counsel 
ruled in favor of counting them on the ground that such voters had 


the necessary qualifications as voters, and could correct their registra- | 


tion before the election by getting transfers to the proper precinct. 

The causes for the rejection of names upon the check are: no 
registration, illegible or forged signatures, improper addresses and, 
in the case of the women, signatures with the initials of the husband. 
(The women were practically all registered under their own first 
names or initials.) The parties interested always keep voluntary 
or paid workers to watch the checking. 

If the check shows the petition deficient in the number of gen- 
uine signatures, ten days are allowed for the filing of a supplemental 
petition. As only two filings are contemplated by our charter, if, 
when it is checked, the supplemental petition does not supply the 
deficiency of the original petition, the attempted recall has failed. 
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If it does supply the required number, the comptroller certifies the 
petition as “‘sufficient unless enough names have been withdrawn to 
render it still insufficient. ‘The Seattle charter is silent about with- _ Ps: . 
drawals, but the Supreme Court of Washington had upheld the right = 


to withdraw names from an initiative petition up to the time of 


withdrawals in the case of the recall. 

Given a sufficient petition, the recall election differs little, except 
in the heat and bitterness engendered, from an ordinary election. 
Nominations are made by petition in accordance with the state men- 
tioned before. It is important to notice that Seattle has almost elimi- _ 
nated political partisanship from municipal elections. No party 
designation of any sort is permitted on the ballot. This is of great 
consequence, because Seattle is a strongly Republican city, and the 
efficiency of the recall would be distinctly lessened if partisan consid- 
erations could control its use or even enter into the discussion of the | Ae 
issues raised by it. The absence of partisanship permits the — ee ti : 
of the issues upon their merits. Given these conditions, plus a a 
and free discussion, and the deliberate judgment of the majority of 
the people upon the question of a recall is not to be feared by any 
honest official. 

Of Seattle’s two experiences with the recall, the first, or Gill 
recall, was successful; the second, or Dilling-Blaine-Kellogg-Wardall- 

Steiner recall, was unsuccessful so far as at present determined. 
The first recall occurred in the fall and winter of 1910-11. 
C. Gill, a typical politician of the old school, had been elected mayor in 
March, 1910, on a platform which frankly contemplated the establish- _ 
ment of a restricted district. It was to be located, said Mr. Gill, in _ 
an obscure part of the city where only the man searching for it could a 
find it. Public gambling would not be permitted, nor a return be oe 
made to the “open town.” Although Mr. Gill has naturally main- a 
tained that he kept all his promises, the facts are against him. The 
restricted district was established conveniently near the business 


a? 


center. Vice was not segregated and confined to the boundaries — 
of the district. The social evil was as prevalent in the uptown hotels oe 
and the painted woman as frequently seen in the residence districts _ 
as ever. In addition, the vice district had become a veritable > - 
breeding place of crime, and the police department had become 
corrupted and demoralized. The then chief of police has since 
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been convicted of accepting a bribe and is now serving his sentence 
of from three to ten years in the state penitentiary at Walla Walla. 
Even the city health department had been dragged in for use as a 
means of collecting a weekly fee of two dollars and fifty cents per 
woman in the district through a weekly examination and issuance of a 
certificate, which would have been farcical had it not been fraught 
with such serious consequences. Open gambling was permitted 
under police protection within a few blocks of the city hall. 

It is not my purpose or desire to go into further details of the 
conditions then existing than is absolutely necessary to show what the 
recall actually accomplished. Every loyal citizen of Seattle interested 
in good, clean, honest, efficient government would be glad to forget 
the few months of the Gill regime. 

Another but less important matter added fuel to the flames of 
the recall sentiment. Mr. Gill had appointed as superintendent of 
lighting an employee of the Seattle Electric Company. Now it so 
happens that the City of Seattle owns and operates a municipal elec- 
tric light and power plant which competes directly with the Seattle 
Electric Company. It was hotly charged that this superintendent 
was conducting the municipal plant solely in the interest of its 
private competitor. 

Under the conditions which I have very briefly described, certain 
citizens opposed to their continuance, organized a public welfare 
league. This league with great care proceeded to gather its evi- 
dence. When compiled, the whole in great detail was submitted to 
Mayor Gill, who refused to act. The league then went into court, 
and on this evidence secured an injunction against the district. As 
in many cities, the council possessed the power of impeachment, 
but very naturally felt no inclination to take proceedings against a 
fellow official and former colleague. In this situation Seattle was 
confronted by the emergency which the recall was designed to meet. 
Though adopted in 1906, the law had remained unused, and almost 
forgotten. It was thought that it could not be operated successfully, 
and, in fact, Gill and his friends scouted the very idea that a sufficient 
petition could be secured. On the other side, the work was pushed 
with great earnestness for two months or more. Shortly before the 
filing of the petition, the women of Washington were enfranchised. 
About six hundred registered immediately, and signed the petition, 
although it proved to be sufficient without them. Gill made the 
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political blunder of rushing into court for an injunction to prevent the + ere 
election. Refused relief in the state court, he added to his first 
blunder by turning to the federal court, where Judge C. H. Hanford Ls : 
granted him an injunction, and refused to permit the filing of a 
supersedeas bond on appeal. Jurisdiction by the federal court had 
been obtained by instituting the suit in the name of one Scobey, a i: eat. 
resident of Indiana, claiming to own property in Seattle which would oe aa : 
be taxed a few cents extra if this election were held. Thisinterfer- 
ence with a local election through an outsider and by the federal court eo | 
aroused great indignation throughout the city. The matter was at 
once carried before a judge of the circuit court of appeals, who | 
permitted the filing of a supersedeas bond, and indicated that he . < hae 
disagreed with Judge Hanford on the merits. Perceiving that the — My 
election would be held in spite of Scobey, Gill had the case dismissed. | 

In the meantime, the city council had fixed thedayoftheelection, 
and a bitter campaign had been begun. George W. Dilling, a busi- 
ness man of excellent reputation and record, was persuaded to become __ 
the ‘‘recall candidate.” The issue between the two men was fortu- 
nately a clean-cut moral issue, and it was, therefore, possible to $$ 
crystallize all the moral sentiment of the community in opposition re 
to Mr. Gill, who, of course, had the unstinted support of all the ele- _ 
ments that profit through vice. At the election Dilling led Gill by 
6,300 votes. Brown, the Socialist, received almost 5,000 votes. 

The story of the second recall is briefer. The agitation forit 
resulted from the refusal of Mayor Dilling to force the chief of a) es 
police to dismiss the head jailer, John Corbett, against whom many sy 
charges of cruel and inhuman conduct had been made. The mayor © 
justified his refusal on the ground that practically all the offences 
charged antedated his administration; that the chief of police had, 
at his request, investigated the recent ones and the general conduct __ 
of the head jailer during his administration and had reported the __ 
charges to be unfounded, and Corbett a humane and efficient jailer. __ 
Corbett had a long record of nearly twenty years of service in the 
department; under civil service regulations his dismissal must be 
accompanied by charges of misconduct. From dismissal by the 
chief, Corbett had the right to appeal to the civil service com- 
mission for a hearing, at which time the chief would be required to 
submit his proof of the charges made. The chief felt that he had ae “pat o 
no proof to justify the dismissal of Corbett. 
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Finding the mayor firm, a citizen’s recall association sent to 
him a written ultimatum to dismiss Corbett within five days or sub- 
mit to a recall. To this the mayor paid no attention. The associ- 
ation then instituted an active campaign for signatures. At the same 
time, and for various reasons, petitions against four councilmen were 
also circulated. After about seven weeks’ work, the petitions against 
the mayor and three of the councilmen were filed. The latter, as pre- 
viously explained, were prima facie insufficient. The petition against 
the mayor contained 10,254 names, reduced to 7,295 by the check. 
At the end of the period allowed by the charter—in this case stretched 
to twelve days, including Labor Day and election day—a supple- 
mentary petition bearing 2,617 names was filed. ‘The check showed 
1,753 of these genuine, or 377 more than enough, had not the friends 
of Mayor Dilling gathered some eleven hundred withdrawals, 931 of 
which were actually filed before the check was complete. Only 527 
of these were checked, as that was sufficient to show the petition 
finally insufficient, and the second recall a failure. 

Taking a broad view of Seattle’s experience, the first recall demon- 
strated to the unbelieving politician of the old school that this new 
democratic contrivance, which kept him while in office always subject 
to removal by his constituents—his employers—could be worked, and 
would be worked when necessary. The second recall opened the eyes 
of agitators to the fact that the recall in Seattle was intended for 
and could only be operated successfully in cases of great emergency. 
No ordinary difference of opinion could, even by the process of 
malicious exaggeration, be magnified into motive power for a 
recall. The second recall would never have approached success, 
even to the extent of securing an election, had it not been for 
two circumstances not contemplated by the framers of the recall 
law; first, a second recall between two successive general elec- 
tions; second, the enfranchisement of the women between elections. 
At Dilling’s election 62,322 votes were cast: twenty-five per cent 
of that number, or 15,581, could not have been obtained by the 
citizen's recall association. ‘The charter, however, made the vote 
at the “‘last general municipal election” the basis upon which to 
calculate the number necessary to secure a recall. Thirty-four thou- 
sand six hundred and eighty-one votes having been cast for mayor 
at the last general municipal election, a sufficient petition demanded 
8,671 genuine signatures—the same number called for on the petition 
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for the recall of Mayor Gill. Hereafter the number of names re- 

quired will not be less than fifteen thousand—a sufficient number to 

deter any rash attempts, for be it known that it is anything but a 

simple matter to collect 15,000 valid names, even from 75,000 

qualified voters. On the contrary, it is a very difficult task, calling 

for much voluntary labor, a considerable expenditure of money, in- 

__- volving no thanks and much bitter criticism, both personal and 
«journalistic. 

Both Seattle’s experiences with the recall were necessary to 

teach the citizens its true purpose and uses. With those lessons it 

: =! seems probable that the recall will remain an unused part of her 

=p charter for some time to come, but will be at all times a potential 

~ _ deterrent to disregard of platform promises and the moral sentiment 


ail 


the community. 
. It is possible, of course, that the recall provision of the Seattle — A's "4 
_ charter could be improved. I have pointed out two defects shown to a, ee 
_ exist upon its first trial and corrected at once by state law. I have 
_ shown how ineffective is the ‘‘oath”’ to the signatures. Some think 
that much greater safeguards should be thrown around the collection _ 
of signatures. They point out that sixteen per cent of the nameson _ 
the Gill petition were rejected, twenty-nine per cent of those on the _ 
main Dilling petition, and over thirty-three per cent of those on the = 
supplemental Dilling petition. But the fact is that only a few names — a0 


were rejected on the ground that the signatures were forgeries. a 7 


tically all the rejections were due to the carelessness of the signersor 
collectors in writing initials or addresses, or in failing to register. 4 
Doubtless the fact that the collectors were paid ten cents a — 
aggravated the evil. It was not feasible to wait until the comptroller — 
checked the names and pay the collector on the basis of those passed 

by him as geniune. Any signature which looked like thenameofa =| 
voter was worth ten cents. ‘There were some, moreover, perhaps _ 
many, who signed in jest or with intentional carelessness, impatient 

to be rid of the solicitor or desirous of pleasing a friend. Though the 

average of thirty per cent of rejections seems large, yet lawyers 
conversant with the carelessness of the ordinary individual in signing _ 
deeds, mortgages, and other important legal documents, will not be | 

greatly surprised at the amount of carelessness exhibited in the hasty 
signing of mere petitions. 

. It is thought that citizens sign petitions too readily, and without 
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proper consideration, and in proof of this it is pointed out that eleven 
hundred changed their minds and withdrew their names from the 
Dilling petition. But it must not be forgotten that the recall is a 
new democratic institution—that petitions have heretofore been 
harmless. After two experiences with the recall, the citizens of 
Seattle, realizing that a recall means political commotion, an interrup- 
tion to business, and increased taxes, will be slow to affix their signa- 
tures unless really in earnest. 

Those who believe the recall vicious frequently fail to come out 
with a frank statement of their open opposition to it, but suggest 
amendments, which, though plausible, would render the recall ineffec- 
tive and unworkable. The suggestions made usually embody an 
increase in the percentage of signatures required, or the provision that 
all must go to the city hall to sign, or that those signing be restricted 
to those who voted for the incumbent but have since changed their 
minds; the fact that they voted for the incumbent to be determined 
by the oath of the signer. Most of the changes are fathered by 
enemies of the recall principle, and almost any of them would kill it 
effectually. The recall is of value only so long as it is readily work- 
able. Make it more difficult to institute than at present in Seattle, 
and you have relegated it to the political scrap heap along with the 
“impeachment.” The working of the recall in Seattle has justi- 
fied it as a democratic political institution, has demonstrated its use- 
fulness by permitting the people summarily to remove from office a 
mayor who was violating his campaign promises, debauching the city 
health department, demoralizing the police department, and con- 
ducting the city government contrary to the desires of the majority 
of the citizens, whose government it was, and in utter disregard of the 
moral sentiment of the community. The removal of such a man was 
a triumph of democracy, and the instrument of his removal proved 
to be of invaluable assistance to good municipal government in 
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By Rome G. Brown, 


ee 


Fallacious Methods of Advocacy 
The other evening, on a city street corner, I was attracted by 
a hue and cry and by discordant notes emanating from a badly played 


violin in the hands of an up-to-date street fakir around whom, drawn “ 


by the smoky glare reflected by an improvised torch and by the din | 

of voice and fiddle, were gathering the passersby to listen to the __ 
“lecture,”’ guaranteed free to everybody and to be followed bya most __ 2 
extraordinary “‘offer”’ for the benefit of all mankind. Inhighsound- 
ing phrases, smacking of all the medical learning from A®sculapius _ ~ 


down to date, but with quotations from standard authorities garbled 


and distorted into perverted meanings, and with now and thena 
homely but subtle and insidious ad hominem appeal, the fakir detailed — 


most of the physical ills with which the human body is afflicted and 
alleged symptoms of this and that disease; and, having scared his 


hearers into a receptive mood, he launched forth with, as it seemed _ 
to their excited minds, bursts of eloquent and impassioned oratory. — 


He represented the average human being as an object of piteous 


decrepitude or as the hopeless subject of degenerating tissues and _ 
death dealing germs. His entire argument was a mass of unscientific _ 


exaggeration of known evils and of worse ones purely imaginary. 


He inveighed against all the medical learning of the day and against _ 
the expert knowledge and experience of those recognized as authority _ 


in the science of hygiene, medicine and surgery. All learning and 


experience as shown from history were nothing. The wisdom of the cal. 
fathers was merely tradition founded in error. What they had 


wrought out and handed down, the greatest discoveries and develop- 
ments of the science of safeguarding human life and health which had 


brought the human race to the highest standard of scientific warfare Gs . 


with disease, were mere mockeries to the real truth. All of which, 
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and more, was easily proved by the fact that the present systems | 
of treatment were unavailing to eradicate disease, that men still con- 
tinued to die and to suffer from ills which brought, and at all times 
threatened, incapacity and death. Having thus demonstrated his 
major premise, and at the same time all the other assumed elements 
of his syllogism, he reaches down and brings forth a little sealed box 
marked ‘“‘The People’s Own Cure—a Progressive Remedy;” and 
asserts his assumed conclusion that this remedy, by its virtues, as 
demonstrated by its label, is the final and only true solution of the | 
problems of human illness. Incredulous as I had been, I seemed to _ 
become changed from merely a curious listener to a submissive patient. 
Temporarily, through a sort of mental indolence, the high-sounding, 
oft-repeated periods of the phrase maker had seemed almost to benumb 
my reason and to send me hopelessly groping after new means of 
self-protection, for which I was accustomed, in my saner moments, 
to rely upon a fund of knowledge slowly accumulated by careful 
study and experience. Healthy as I supposed I was beyond the 
average man of my age, I felt, for the first time, unusual dimness of 
vision, a weakness in my back, defects in my breathing, a numbness 
in my feet and limbs and a new sensation of heart palpitation. How 
had that fool of a life insurance medical examiner recently passed 
meas sound? I had now a chance at least to make good; and it was 
only shortly before I came to myself that I, too, was reaching into 
my pocket to join the crowd in buying and partaking of this alluring 
“cure-all,” thus suddenly and adroitly flashed upon them, without 
analysis and without any assurance of its nature or effects, except _ 
as conveyed by its seductive label. 

Not for the purpose merely of indulging in a figure of speech, 
not merely to reduce an answering argument to terms of ridicule, 
much less to exploit my sense of humor—on the contrary, as a care- 
fully deliberated illustration of the methods commonly employed in 
advocating the measures of the Judicial Recall—I offer this example of 
the up-to-date nostrum vendor. Like the advocates of those meas- 
ures, he defies the experience of all history, he carps at all established 
institutions, pictures all progress as a delusion of stilted ignorance 
and brands as “ reactionary”’ all those who hesitate or refuse to attach 
themselves to his newly discovered panacea, brought now for the first 
time in modern history to public attention under the enticing title 
of a “progressive” remedy. No real diagnosis, no scientific study 
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or consideration of the nature of the functions of the system to which _ 


it is to be applied, no scientific study of remedial agencies, no test 
or examination of the medicine, whether it be a compound or a single 
element, no deliberate consideration of the necessary or possible 


effects of its application—only a cry of pain and a jump in the dark— s 4 


these are the characteristics of the methods employed by exhorters 


for the Judicial Recall in presenting their vicious but seductive fal- 


lacy, a fallacy which is repugnant to constitutional government. 


An examination of the considerations which have been urged for __ 
the Judicial Recall, whether it be the Recall of Judges or of Judicial 
Decisions, and whether made by an ex-President or by United States a 


senators, arrogating to their peculiar views the exclusive right to the | 
title of ‘‘ progressive,’’ shows, without exception, the adoption of the 
street vendor’s methods. They all dwell upon and exaggerate the ~ 
existence of error, injustice, imperfections in the administration of 
justice or in the personnel of the judiciary, breathe distrust for exist- 
ing conditions and disrespect for present institutions and incite dis- _ 
content among all the restless elements of the unthinking and the — 


untaught; and thereby confront large masses of the people with their 
first lessons in constitutional government, administered in the form of _ 


demagogic tirades poured forth not only against our federal and state _ 
constitutions but against any form of constitutional government. 


At the very time of the greatest sensitiveness of public feeling, at a oe 
period most critical, because of the unsettled condition of public _ 


opinion on great political, economic and social questions, these pre- | 
tending teachers of the multitude, who, as citizens and as office hold- 
ers in various capacities, have sworn to support the government of 


the United States and its constitution, are insidiously filching from a . 


the minds of those taught in the principles of constitutional govern- | 
ment and traducing to those yet untaught, the fundamental and vital 
principles and axioms which are the very basis of our republican form 
of government. They distort precedent, misquote authority and 
misrepresent the purposes for which our government was framed. 
They replace justifiable feelings of contentment and prosperity with 
discontent and conviction of prevalent social and industrial injustice. 
They even extend their exaggeration of unnecessary evils to the 
highest fountain of justice that has ever existed under any human 
form of government, to that court which, under our constitution, 
stands as the final protection against injustice, as to which court the 
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humblest citizen of the land may feel that, as stated by our former 
minister to England, Edward J. Phelps, 

If oppression and wrong should gain the ascendancy, and injustice stalk 

abroad in the land, and all else fail him; nevertheless his humblest roof, and all 


things that are sheltered beneath it, would find, somehow, someway, a final refuge 
and protection in the Supreme Court of the United States. 


It is this court which Rufus Choate, in his speech before the 
Constitutional Convention in Massachusetts in 1853, presented to 
those who were crying for unrestrained and unlimited power of the 
people as the final bulwark of law and justice, guaranteed by our 
constitution to every citizen—a court, as he said, 

Appropriated to justice, to security, to reason, to restraint; where there is 
no respect of persons; where will is nothing and power is nothing and numbers 
are nothing, and all are equal and all secure before the law. 


Without admitting the evils enumerated and assumed by the 
advocates of the Judicial Recall as a justification and final argument 
for their proposition, I would begin where they leave off. I would 
assume, for the purpose of argument, the existence of many of the 
evils which they relate. I would remind them that the best elements 


of the national and state bars are seriously and energetically working 
for practical reforms in legal procedure, in the manner of the 
selection of judges, and in the prevention of delays and against the 
miscarriage of justice, and this, too, by feasible and constitutional 
measures and by every constructive and really progressive method 
which can be devised; and that the fact that satisfactory remedies 
have not yet been attained, is not the fault of the bench or of the bar, 
whose leaders have for years been urging upon the people, through 
the legislatures, fully formulated and efficient remedial measures. 
The fault lies with the people themselves, whose direct representa- 
tives in the legislatures, national and state, refuse properly to con- 
sider and act upon proposed laws of authenticated and undeniable 
efficacy. The failure or absence of remedy in no degree constitutes 
a justification for the application of the drastic and suicidal measures 
involved in the Judicial Recall. 

Contrary to the methods of the Recall advocate, let us bring our- 
selves back, first, to a consideration of the nature and functions 
of the system to which this untried specific has been prescribed. 
Then let us examine the real character of the proposed remedy itself. 
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By no other method can its desirability or its efficacy be determined. 
By no such method has it ever been presented by its advocates. It 
will appear that the proposition of the Judicial Recall, whether in the 
form of the Recall of Judges or of Judicial Decisions, is not one of 
remedy for existing evils, but is an attack upon constitutional govern- _ 

ment itself; for it strikes at the very keystone upon the stability of A 
which depends our present form, or any form, of constitutional | 

government. 


THE NATURE AND FuNcTIONS OF OuR CONSTITUTIONAL | 
GOVERNMENT 


To discuss comprehensively the questions involved would be 


to repeat and enlarge upon great constitutional authorities who have 


presented, in general and in detail, the growth, nature and extent of 


constitutional functions including those of the judiciary. In brief 


outline, let us here recall some great demonstrated truths as we | 
examine the fallacies of the advocates of the Judicial Recall in the 
assumptions which they make as to the nature and functions of our 

constitutional form of government. ¥ 


The Fallacy of Disregarding Human Fallibility 


The first and most inexcusable fallacy is the assumption that the 
existence of evils, political, economic or judicial, arising in connection 
with this or that department of government, is necessarily an indict- 
ment of the administration of the government, of the particular 
department in connection with which the evils are found to exist, 
or of the government itself. Such assumption disregards the ever 
present and irremediable element of human imperfection. It is not 
and never can be within the power of man, at any stage of civilization, 
to establish, maintain and administer any institution, governmental, 
sociological, industrial or otherwise, free or even substantially free 
from incidental oppression, injustice and inequality, or from sacrifice, 
to some degree, of natural and theoretical rights of person and of 
property. The crudest social compact involves, to a greater or less 
extent, sacrifice. The most perfect form of government must involve 
the same sort of sacrifice and, with its human element, also many 
evils, both those avoidable and those unavoidable, evils which in 
their concrete application instance injustice, inequality and even 
oppression. The merits of any particular form of government or 
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of its administration, therefore, are not decided by the fact of the 
existence or non-existence of this or that evil, nor from the presence 
or absence of this or that instance of injustice, inequality or oppres- 
sion. The question is: In view of the experience of mankind as 
known by the history of governments, what form, and what pro- 
visions of fundamental law, will in the end most tend to diminish the _ 
classes or instances of evil? Under what system may the natural 
evolutionary processes of change, by the guidance of intelligent 
efforts for reform and progress, best and furthest work out in the _ 
direction of universal freedom, equality and justice? 

The fathers of our constitution did not predict or expect a 
perfect government free from the results of human error in its admin- 
istration. The constitution was established, not with the expectation 
of forming a ‘perfect’? union, but a “more perfect’’ union, and to 
establish—not finally and without exceptional failure, but in general, 
so far as human foresight and experience could provide—justice, 
domestic tranquillity, means of common defence, the blessings of 
liberty to ourselves and posterity and to provide the best means for 
working out, with all the vicissitudes of success and failure, those 
blessings of liberty. Its object was to establish a government which 
should in the long run, all things considered, be most conducive 
to “‘promote the general welfare’’ of the people who should live 
under it. 

That the accomplishment of these purposes is best assured > 
by our constitution is taught by the science of government, by 
experience and by authority. Gladstone characterized our consti- 
tution as ‘‘ The most wonderful work ever struck off at a given time 
by the brain and purpose of man.” No change in the essential form — 
of government, no fundamental constitutional change, can be justified 
on the plea of the existence of unremedied or even irremediable 
evils. As expressed in the words of Lincoln: 

Before entering upon so grave a matter as the destruction of our national 
fabric, with all its benefits, its memories and its hopes, would it not be wise to 
ascertain precisely why we doit? Will you hazard so desperate a step while there 
is any possibility that any portion of the ills you fly from have no real existence? 


Will you, while the certain ills you fly to are greater than all the real ones you 
fly from—will you risk the commission of so fearful a mistake? 


Appeals to popular prejudice inducing unrest and discontent 
at existing evils, should be met with distrust. Clamors for the 
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“rights” of the people should be checked with a steadfast but more> 

altruistic regard for the preservation of the constitution which was 

expressly established to safeguard those rights. 

kept in mind the warning of Hamilton when he said: 

A dangerous ambition more often lurks behind the specious mask of zeal 
for the rights of the people than under the forbidden appearance of zeal for the 
firmness and efficiency of government. History will teach us that the former has — 
found a much more certain road to the introduction to despotism than the latter, 
and that of those men who have overturned the liberties of republics the greatest — 
number have begun their career by paying an obsequious court to the people; 
commencing demagogues and ending tyrants. 


The Fallacy of Pure Democracy 

The fundamental fallacy of the Judicial Recall is the snsusiagtion 
that the object of our form of government and the goal toward which 
its administration should work are the establishment and promotion 
of a government directly by the people, in which the will of the major- 
ity, as expressed at the polls, should at all times receive the nearest 
possible immediate response through the machinery of the different 
departments by which the powers of government are administered. — 


The assumption is, not merely that ours was to be a government _ 


generally democratic in form and in essence, but that in fact it was 
intended to be one of pure democracy; and that any substantial — 
check or restraint upon the responsiveness by governmental depart- 2: 
ments to the will of the people expressed through their majorities 
from time to time, are, when shown by experience to be real checks 


and hindrances, imperfections, the immediate or gradual elimina-— 


tion of which should be the chief object of any reform movement 
which is entitled to be denominated “progressive.” It is the presen-— 
tation of this fallacy, regarding the fundamental object of our system 
of government, to the individual voter, whom this fallacy places 
upon a pedestal, as the direct representative of the democratic idea — 
of ‘sovereignty’ and whose sovereign rights the same fallacy has 


assumed to have been usurped,—it is this fallacy which is the root 


of all the misinformation, misunderstanding, deceit and illusion 
which have given the Judicial Recall its seeming popularity. Its 


falsity, however, is demonstrated by even the most superficial con- “ie 


sideration of the nature and character of our form of government, 
of the functions of its different departments, and of the ee: and 
efficiency of our constitution. 
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Our government is a democracy, but it is a constitutional democ- 
racy; and the very object of the constitutional feature is to place 
in the way of the sovereign people those limitations, checks and 
balances which, while not preventing enforcement of the will of the 
sovereign people, should insure the wise and deliberate exercise only 
of wise and deliberate, and therefore properly restrained, sovereign 
authority. Its primary object was to prevent the immediate enforce- 
ment of the unrestrained, unchecked and unlimited will of the major- 
ity, whether expressed at the polls or otherwise. Sovereignty -in- 
vested in a single person or in a few, passing, without consideration 
of other distinctions, by inheritance, checked only by promises of 
respect for individual rights,—promises wrested from the sovereignty 
by force of arms, as were those of our Bill of Rights from King John 
at Runnymede, rights, however, vouchsafed only by ties of tradition 
or by precedent,—constituted the tyranny of monarchy, the evils 
and abuses of which, fresh in the minds of our constitution makers, 
rendered it abhorrent to them. 

But, learned in the history of nations and conscious of the 
fate of states subjected to the unrestrained will of the people, 
they saw another danger to be avoided, greater than that of the tyr- 
anny of monarchy. Our government must insure to its people 
not only the blessings of liberty, not only the natural right of 
dominance by the people as sovereign, but it must safeguard for- 
ever those blessings and rights by a form of government adapted to 
that purpose, and the stability of which should, as far as human 
intelligence could provide, be made certain against the self-destruc- 
tive elements inevitably accompanied by an absence of proper checks, 
limitations and balances, upon even the sovereign power of the people. 


_ They were not satisfied to leave such checks and limitations to rest 


upon precedent and to be presented by analogy or implication from 
the recorded history of events. They must be expressed and recorded 
as the supreme law of the nation, paramount to the will of the 
sovereign power and to the will of its representative governmental 
departments. In their wisdom they saw in this express and written, 
fundamental and paramount law the only sure and safe protection 
against the dangers of the tyranny of democracy. Recognizing the 
fact that, with further industrial, economical and social development, 
the fundamental law thus established might not be sufficiently 

elastic for the necessary adaptation, they provided for amendment 
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be consistent with deliberate and well considered action and therefore 
with the necessary safeguards against the results of caprice, temporary 
passion or prejudice. While exercising the greatest wisdom of their 
times, they bowed wisely and consistently to the wisdom of future 
generations, but only to a wisdom which reaches and acts upon sound 
judgment, as their judgments were then pronounced, after dispas- 
sionate contemplation, deliberation and discussion of facts, theory 
and precedent. 

The government established is a government ‘“‘by the people.” 
It is the nearest to a government by majorities that can be established 
consistent with the necessary elements of stability and the safeguard- 
ing against tyranny, which safeguards can only be retained by the 
constitutional checks and limitations upon the exercise of the sover- 
eign authority and of the powers of its representative departments 
in the government. Any measure which, like the Judicial Recall, 
ignores these safeguards or their necessity is subversive. mo oe sr 


Daniel Webster said in 1848: me. > 


Whoever says, or speaks as if he thought, that anybody looks to any other 
source of political power in this country than the people must have a strong and 
wild imagination for he sees nothing but the creations of his own fancy. He 
stares at phantoms. Let alladmit what none deny, that the only source of polit- 
ical power in this country is the people. Let us admit that they are sovereign 
for they are so, that is to say, the _—. community, the collected will of the 
people, is sovereign. 


Abraham Lincoln said: 


A majority held in restraint by constitutional checks and limitations, always 
changing easily with deliberate changes of popular opinion and sentiment is the 
only true sovereign of a free people. Whoever rejects it does of necessity fly to 
anarchy or despotism. 


Quoting these words from Lincoln, Senator Elihu Root at 
the recent Chicago convention said: 


That covenant (the Bill of Rights) between power and weakness is the chief 
basis of American prosperity, American progress, and American liberty. 

We know that there is no safe course in the life of men or of nations except 
to establish and to follow declared principles of conduct. There is a divine 
principle of justice which men cannot make or unmake, which is above all govern- 
ments, above all legislation, above all majorities. The limitations upon arbitrary 
power, and the prohibitions of the Bill of Rights which protect liberty and insure 
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justice, cannot be enforced except through the determinations of an independent 
courageous judiciary. . .. 


So the three departments, the executive, legislative and judicial, 

were established, each separate from and independent of the others. 
No changing whim of the people could, even in two years, change the 
entire legislative representation, for the senate could not be entirely 
changed except after six years. It vested in the legislative department 
certain specified powers and expressly prohibited the exercise of 
other powers by either the federal or the state governments, expressly 
reserving to the states respectively, or to the people, all powers not 
so expressly delegated to the United States nor prohibited to the 
states. In order to avoid the oppression of the tyranny of undeliber- 
ate or capricious actions by the sovereign people, it was directly and 
expressly provided in section 9, Article 1, against the suspending of 
the privilege of the writ of habeas corpus and the passing of bills of 
 attainder or ex post facto laws, against the levying of disproportionate 
taxes and of duties upon articles exported between these states; 
prohibiting any state from enforcing any law impairing the obliga- 

tion of contracts, and from levying any impost or duty. And, later 

by amendments, the same supreme law prohibited the congress from 
interfering with the establishment and free exercise of religion, with 
freedom of speech and of the press, or the right of people peaceably to 

i assemble and to petition for redress of grievances; against the quar- 

7 “hy tering of soldiers in any house without the consent of the owner, the 
_ violation of the security of person and property against unreasonable 

: a searches and seizures without warrants properly verified and issued, 

"i 7 depriving any person of his life, liberty or property without due 
process of law, and the taking of private property for public use with- 

_ out compensation; and insuring the right of trial by a jury for criminal 

_ prosecutions and the protection of the accused against arbitrary and 
illegal punishment, the prohibition of excessive bail, of excessive fines 

_ and cruel punishments; the prohibition of slavery or involuntary 
servitude at any place within the jurisdiction of the United States; 
and further prohibiting any state from making or enforcing any laws 
which shall abridge the privileges or immunities of citizens of the 

_ United States, or which shall deprive any person of his life, liberty 

_ or property without due process of law, or from denying to any person 
ce within its jurisdiction the equal protection of the law; and prohibiting 
oy either the United Crates or any state from denying or abridging the 
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rights of citizens on account of race, color or previous condition of 
servitude. 

Read and consider these limitations, take any one of them and, 
as an individual, ask yourself seriously the question whether you, 
yourself, from considerations of your own selfish interest, would 
willingly and deliberately hazard the risk of giving up forever the 
safeguard to your life and liberty expressly vouchsafed by the pro- 
tective provisions thus established as the law of the land, which no 
legislature and which no majority of the people may ever capriciously 
set aside. If you happen to feel no selfish need of such protection, 
then consider the question as one touching your own posterity, or 
as one concerning the entire citizenship of this republic and those 
who shall come after them, and at the same time concerning the 
very integrity of the government under which you and yours, and 
they and theirs, are to live. Not until you have brought yourself 
to the conclusion that, not merely one or a few of such limitations, 
but each and all of them, without exception, are unnecessary and 
unwise, and that they, each and all, may at any time be disregarded, 
—not until then can you be a consistent supporter of the Judicial 
Recall. These are questions which are, as is the question here under 
consideration, finally answered in only one way by any citizen who 
has calmly considered all the facts pertaining to the issue and whose 
conclusion is the result of cool, deliberate and impartial judgment. 

These are some of the limitations placed upon the legislative 
powers of the people in the federal constitution, as similar limitations 
have been placed in all state constitutions, for the very reason that 
the judgment and discretion of the people could not, at all times, 
and without restraint and limitations, be relied upon, especially in 
times of agitation and in times of political or economic crisis, The 
necessary safeguards could be insured only by these express limitations 
upon the power of the sovereign people to legislate, and upon the privi- 
lege of the people to have legislation enforced. 

The functions, powers and duties of the executive department 
and of its members were set forth and limited by express provisions. 

By the same constitution, as by similar provisions in all state 
constitutions, there was also established a third department of govern- 
ment, the judicial, with certain express original jurisdiction and 
with such appellate jurisdiction, both as to law and fact, as should 
be provided by the legislative department. And by the same in- _ 
strument it was provided (Art. v1) that, a oe 
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This constitution . . . shall be the supreme law of the land; and the 
judges in every state shall be bound thereby, anything in the constitution or 
laws of any state to the contrary notwithstanding. Be - 


And finally, it was expressly provided (Art. v1) that, 

The senators and representatives before mentioned, and the members of the 
several state legislatures and all executive and judicial officers, both of the United © 
States and of the several states, shall be bound by oath or affirmation to support _ 


this constitution. 


Such are the nature, purpose and effect of the provisions defining i, . 


the functions of our constitutional government; and itisin respectto 


these and similar provisions that it differs upon the one hand from a — 
monarchy and upon the other hand from a pure democracy. While 
it is a government by the people, it is a government of checks upon 
the unrestrained exercise of sovereign authority. Its making was 
the freest possible from any passion or prejudice. In the words of — 


Jay: 

Men who possessed the confidence of the people, and many of whom had 
become highly distinguished for their patriotism, virtue and wisdom in times 
which tried the minds and hearts of men, undertook the arduous task in the mild 
season of peace, with minds unoccupied with other subjects. They passed many 
months in cool, uninterrupted and daily consultation, and finally, without having 
been awed by power or influenced by any passions except for love of their country, 
they presented and recommended to the people the plan produced by their joint 
and very unanimous councils. 


Their combined learning in the science of government has not 
been equaled by any body of men ever assembled for the same or 
similar purpose. As expressed by Hamilton: 

If it had been found impossible to have devised models of a more perfect 
structure then the enlightened friends of liberty would have been obliged to have 
abandoned that speciesof government as indefensible. The science of politics, 
however, like most other sciences, has received great improvement. The efficacy 
of various principles is now well understood which were either not known or 
imperfectly known to the ancients. The distributions of powers into distinct 
departments, the introduction of legislative balances and checks, the institution 
of courts holding their offices during good behavior, the representation of the people 
in the legislatures, by deputies of their own election—these are wholly new dis- 
coveries, or have made their principal progress toward perfection in modern 
times. They are the means and power by which the excellencies of representative 
government may be retained, and its imperfections lessened or avoided. 


They heeded and applied the warnings of authority and of experi- 
ence. the details of their structure varied from the ideal only in 
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so far as hard experience and wise precept showed to them the 
necessity of restraining safeguards in order to insure practicability _ 
and stability. 
Aristotle, nearly four centuries before the Christian era, said: 


One species of democracy is where the public offices are open to every citizen _ 
and the law is supreme. Another species of democracy is where the public offices _ 
are open to every citizen, but where the people and not the law is supreme. The | 
latter state of things occurs when the government is administered by psephismata — 
(by popular vote) and not according to laws, and it is produced by the influence 
of the demagogues. . . . But where the laws are not supreme, demagogues 5, 
arise; for the people become as it were a compound monarch, each individual 
being only invested with power as a member of the sovereign body; and a people 
of this sort, as if they were a monarch, seek to exercise a monarchial power in | 
order that they may not be governed by the law, and they assume the character 
of a despot; wherefore flatterers are in honor with them. A democracy of this sort _ 
is analogous to a tyranny (or despotism among monarchies). Thus the character _ 
of the government is the same in both, and both tyrannize over the superior _ 
classes, and psephismata are in the democracy what special ordinances are in — 
the despotism. Moreover, the demagogue in the democracy corresponds to the . 
flatterer (or courtier) of the despot; and each of these classes of persons is the __ 
most powerful under their respective governments. It is to be remarked that the __ 
demagogues are, by referring everything to the people, the cause of the govern- 
ment being administered by psephismata, and not according to laws, since their 
power is increased by an increase of the power of the people, whose opinions they 
command. The demagogues likewise attack the magistrates, and say that 
the people ought to decide and since the people willingly accept the decision, the 
power of all the magistrates is destroyed. Accordingly, it seems to have been ze 
justly said that a democracy of this sort is not entitled to the name of a constitu- 
tion, for where the laws are not supreme, there is no constitution. In order that 
there should be a constitution, it is necessary that the government should be _ 
administered according to the laws, and that the magistrates and constituted _ 
authorities should decide in the individual cases respecting the application of __ 
them. 


be 


Burke, in his reflections on the French Revolution, said: 


Until now we have seen no example of considerable democracies. The 
ancients were better acquainted with them. Not being wholly unread in the 
authors who have seen the most of these constitutions, and who best understood 
them, I cannot help concurring with their opinion that the absolute democracy, 
no more than the absolute monarchy, is to be reckoned among the legitimate forms 
of government. 


7 a) Webster, in his speech on the Rhode Island government, said: 


The people cannot act daily as the people. They must establish a government 


and invest it with as much of sovereign power as the case requires. 
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The exercise of legislative power and the other powers of government immediately 
by the people themselves is impracticable. They must be exercised by represen- 
tatives of the people, and what distinguishes the American government as much 
as anything else from any government of ancient or modern times, is the marvel- 
ous felicity of the representative system. . . . The power is with the people, 
but they cannot exercise it in masses or per capita. They can only exercise it by 
their representatives. . . . It is one of the principles of the American system 
that the people limit their governments, national and state. It is another prin- 
ciple, equally true and certain and equally important, that the people often limit 
themselves. They set bounds to their own powers. They have chosen to secure 
the institutions which they established against the sudden impulse of mere 
majorities. All our institutions teem with instances of this. It was this great 
conservative principle in constituting forms of government, that they should secure 
what they had established against hasty changes by simple majorities. 

It is one remarkable instance of the enactment and application of that great 
American principle that the constitution of government should be cautiously 
and prudently interfered with and that changes should not ordinarily be begun 
and carried through by bare majorities. . . . We are not to take the will 
of the people from public meetings, nor from public assemblies, by which the tim’d 
are terrified and the prudent are alarmed, and by which society is disturbed. 
These are not American modes of securing the will of the people, and never were. 


Washington recognized the impracticability of a pure democracy 


and of the necessity in any form of government of restraint upon 
the exercise of the will of majorities. ‘‘It is on great occasions only,” 
he said, “and after time has been given for counsel and deliberate 
reflection that the real voice of the people can be known.” And the 
following are also his words: 


Republicanism is not the phantom of a deluded imagination. On the con- 
trary, laws under no form of government are better supported, liberty and 


1h property better secured, or happiness more effectually dispensed to man- 


kind. . . . If in the opinion of the people the distribution or modification 
of the constitutional powers be in any particular wrong, let it be corrected by an 


amendment, in the way which the constitution designates. But let there be no 


change by usurpation; for, though this in one instance may be the instrument of 
good, it is the customary weapon by which governments are destroyed. The 
precedent must always greatly overbalance, in permanent evil, any partial or 
transient benefit which the use can at any time yield. . . . Towards the 
preservation of your government, and the permanency of your present happy 
state, it is requisite, not only that you steadily discountenance irregular opposi- 
tion to its acknowledged authority, but also that you resist with care the spirit 


of innovation upon its principles, however specious the pretexts. One method 
_ of assault may be to effect, in the forms of the constitution, alterations, which 
_ will impair the energy of the systern, and thus to undermine what cannot be 
overthrown. . government, this of our choice, 
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uninfluenced and unawed, adopted upon full investigation and mature delibera- 
tion, completely free in its principles, in the distribution of its powers, uniting 
security with energy, and containing within itself a provision for its own amend- 
ment, has a just claim to your confidence and your support. Respect for its 
authority, compliance with its laws, acquiescence in its measures, are duties 
enjoined by the fundamental maxims of liberty. . . . The basis of our polit- 
ical systems is the right of the people to make and to alter their constitutions 
of government. But the constitution which at any time exists, till changed by 


Madison said in the Federalist: 


A pure democracy can admit of no cure for the mischiefs of factions. A 
common passion of interest will in almost every case be felt by a majority of the 
whole. A communication and concert result from the form of government itself, 
and there is nothing to check the inducement to sacrifice the weaker party or any 
obnoxious individual. Hence it is that such democracies have ever been spec- 
- tacles of turbulence. Their conditions have ever been found incompatible with 

__ personal security or the rights of property, and have in general been short in their 
lives as they have been violent in their deaths. Theoretical politicians who have 
__ patronized this species of government have erroneously supposed that by reducing 
aa mankind to a perfect equality in their political rights they would at the same 
time be perfectly equalized and assimilated in their possessions and opinions and 
their passions. 


_— Lecky, in his “ Democracy and Liberty,” says: 


=" “- One thing is absolutely essential to its safe working, namely, a written con- 
‘stitution securing property and contracts; placing difficulties in the way of 
organic change; restricting the power of the majorities, and preventing outbursts 


main pillars of the state. 


» 
Mill, in his essay on “‘Government,”’ says: 
- In this great discovery of modern times, the system of representation, the 
solution of all the difficulties, both speculative and practical, will perhaps be found. 
If it cannot, we seem to be forced upon the extraordinary conclusion that popular 
government is impossible. . . . The community can act only when assem- 
bled, and when assembled it is incapable of acting. The community, however, 
can choose representatives. 


Tucker, in his work on the Constitution, says: 


sd Representation is the modern method by which the will of a great multitude 
may express itself through an elected body of men for deliberation in lawmaking. 
It is the only practicable way by which a large country can give expression to its 
will in deliberate legislation. Give suffrage to the people; let lawmaking be in 
the hands of their representatives; and make the representatives responsible 


the explicit and authentic act of the whole people, is sacredly obligatory upon all. 


of mere temporary discontent and mere casual conditions from overturning the _ 
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at short periods to the popular judgment, and the rights of men will be safe, for 
they will select only such as will protect their rights and dismiss those who, upon 
trial, willnot. . . . The government of the numerical majority is the mechan- 
ism of brute force. 


The federal supreme court, speaking through Chief Justice 
Fuller, after quoting from Webster’s argument in the Rhode Island 
case, said in the case of In re Duncan, 139 U. S. 449, 461: 


By the constitution, a republican form of government is guaranteed to every 
state in the Union, and the distinguishing feature of that form is the right of the 
people to choose their own officers for governmental administration, and pass their 
own laws in virtue of the legislative power reposed in representative bodies, whose 
legitimate acts may be said to be those of the people themselves; but, while the 
people are thus the source of political power, their governments, national and state, 
have been limited by written constitutions, and they have themselves thereby 
set bounds to their own power, as against the sudden impulses of mere majorities. 


Senator Henry Cabot Lodge, in his recent address, ‘‘The Con- 
stitution and its Makers,” says: 


The destruction of an independent judiciary carries with it everything 
else, but it only illustrates sharply the general theory pursued by the makers 
of the constitution. They established a democracy, and they believed that a 
democracy would be successful; but they also believed that it could succeed 
solely through forms and methods which would not make it impossible for the 
people to carry on their own government. For this reason it was that they pro- 
vided against hasty action, guarded against passion and excitement, gave ample 
room for the cooler second thought, and arranged that the popular will should 
be expressed through representative and deliberate assemblies and the laws 
administered and interpreted through independent courts. Those who would 
destroy their work talk continually about trusting the people and obeying the 
people’s will. But this is not what they seek. The statement as they make it 
is utterly misleading. . . . The framers of the constitution made it in the 
name and for the benefit of the people of the United States; for the entire people, 
not for any fraction or class of the people. They did not make the constitution 
for the voters of the United States. They recognized that the popular will 
could only be expressed by those who voted and that the expression of the ma- 
jority must in the end be final. But they restrained and made deliberate the 
action of the voters by the limitations placed upon the legislative, the executive, 
and the judicial branches, so that the rights of all the people might be guarded 
and protected against ill-considered action on the part of those who vote. Those 
who now seek to alter the fundamental principles of the constitution start with 
a confusion of terms and a false proposition. 


These are some of the considerations by which is demonstrated 
the fallacy of pure democracy, or the fallacy of direct adjudication 
of constitutional questions by popaiar v vote. 
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The Fallacy of Judicial Usurpation 


Another distinct but in many respects correlated fallacy 


indulged in by the advocates of the Judicial Recall is in respect to 
the nature and propriety of the powers of the judiciary. * Where the 
evident functions of the court are admitted, their exercise, even within 
constitutional limits, is criticised as unwarranted and arbitrary; 
and the very existence of such powers is made the object of denuncia- 
tion. From such proceed an excoriation of the constitutionally 
established powers of the judiciary and a demand that, by the indirect 
method of the Recall of Judges or by the more direct method of the 
Recall of Judicial Decisions, the protective and safeguarding restraints 
and limitations upon the immediate and direct enforcement of the 
will of the majority be made ineffective. Ex-President Roosevelt 
in an editorial in the Outlook of March 9, 1912, denounced our system 
of restraint by express limitations and held up as exceptional and 
unnecessary the admitted power of the judiciary, in this country, 
to decide between the logical requirements of a written constitution 
and the seeming requirements of a statute passed ostensibly for the 
purpose of improving social or economic conditions. He said: 

I speak purely of the kind of decisions which only American courts are entitled 
to make, the kind of decision which no judge in our neighbor Canada, in Aus- 
tralia, in England, in Germany or in France has the right to make, or would for 
one moment be permitted to make,—I am speaking of the action of the court 
of a state when it declares that a law passed in the collective interests of the 
whole community is unconstitutional. 


The less shrewd, the more ingenuous and frank advocate, the 
typical advocate, of the Judicial Recall carries his fallacy to the extent 
of an assumption and express statement that the courts, having 
originally been established as a useful, if not necessary, department 
of government, have actually usurped powers and functions in no 
wise originally intended for them; that they have arbitrarily and 
without constitutional warrant arrogated to themselves a sort of 
final despotism, inconsistent with all proper theories of our form 
of government,and haveasserted by gradual usurpation a sort of sover- 
eignty of their own at war with the real sovereignty of the people. 
It is by such usurption, it is claimed, that the courts now exercise, 
the power to declare invalid and unenforceable statutes found repug- 
nant to constitutional provisions. It is asserted that these usurped 

powers should be taken away _ other, and, as it is said, — 
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similar, methods defying all constitutional considerations; 
so that thus there may be recovered to the people themselves the 
powers which have been insidiously but wrongfully wrested from 
them. This fallacy persists, from the covert misleading attacks made | 
upon our constitution through comparison with unconstitutional sy s- Fy 
tems of monarchy or democracy, systems impossible for us, to the 
open, unqualified denunciation of our entire system of + Coke 7 
and of its constitution, and the open charge, as the basis of the argu 4 if be 
ment for the Judicial Recali, that the judiciaryhave stolen, by gradual, a 
unconstitutional encroachment and usurption, the real sovereignty 
which was intended to rest at all times and under all circumstances _ 
directly with the people. Such is the vice of the insidious and mis- 
leading appeal to the voter, made by the self-seeker for notoriety or : 
for office, who pretends to teach his hearers that government ‘by ar 
the people” means, not our form of gov ernment asadministered under 


or that it means our system, so far as mere matter of form is i 
but administered in such a way that its essence shall be lost and only _ 
the mere form left, fragile and responsive, without limit and without _ by 
delay, to the changing ~eeagureneg of the people, as expressed from time __ 


constitution and the wad manet not be greater than their makers; | 
that judges are merely the servants of the people; that the people 
made the fundamental law and that they make the statutes and that | 
their last expressed will, as represented by a temporary majority, or ed 
should be directly enforceable as a law paramount to all others. : 
Let us, who as citizens have sworn to support our constitution | 
and our government and laws under that constitution, and who, _ mal 
respecting our oaths, insist that changes in government, or in the _ 
administration thereof, shall be brought about only through consti- aaa 
tutional methods, consider for a moment the constitutional functions _ q 
of the judiciary and the necessity of the preservation of these func- 
tions, and particularly of its independence. ae 
The necessity of constitutional limitations as essential to the ~ 
efficiency and stability of our form of government has been shown. __ : 
But these limitations and restraints could not be enforced, except ‘. 
through a judicial department; and it was for that purpose primarily 
that the judicial department was established. It was upon the 
courts under our system of government that the wiede ultimate reliance 4 
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could be placed to safeguard and enforce the constitutional limitations 
expressly placed upon the sovereign power of the people. It was 
expressly made the dutyof the federal and of the statecourts to observe 
this fundamental law as the supreme law of the land; this is the duty 
which has been performed by the federal and state courts and it is by 
the performance of this function that our constitutional government 
has been preserved. This duty included the power of the courts to 
declare invalid any statute if repugnant to constitutional provisions. 
That this duty and power were originally imposed upon the courts 
as an essential feature of the new form of government and is in no 
degree a usurption or after-thought, is shown by the fact that the de- 
liberations of the constitutional convention at all times assumed such 
power to be intended for the judiciary. That it was so understood 
by the several states in ratifying the constitution is shown by the 
fact that the existence of this very power in the judiciary was every- 
where urged upon the states as the great safeguarding provision which, 
as against all the timorous feeling of uncertainty, should make them 
assured of the safety and efficiency of the new constitution and act 
as a compelling reason for its unanimous adoption. Ellsworth, on 
January 7, 1788, urging the ratification of the constitution upon the 
Connecticut convention, said: 

If the general legislature should at any time overleap their limits, the judicial 
department is a constitutional check. Ifthe United States go beyond their powers 
if they make a law which the constitution does not authorize, it is void; and 
the judicial power, the national judges, who to secure their impartiality, are to be 
made independent, will declare it to be void. On the other hand, if the states go 


beyond their limits, if they make a law which is a usurpation upon the federal 
government, the law is void; and upright, independent judges will declare it so. 


So at the same period Hamilton was urging in the Federalist: 


There is no liberty where the power of judging be not separate from the 
legislative and executive power . . . The complete independence of the 
courts of justice is peculiarly essential in a limited constitution . . . Limi- 
tations of this kind can be preserved in practice no other way than through the 
medium of courts of justice whose duty it must be to declare all acts contrary to 

the commands of the constitution void. 


So Chief Justice Marshall, in the case of Marbury v. Madison, 
1 Cranch, 368, 388, summarizes the constitutional provisions includ- 
ing those making it the supreme law of the land and binding upon all 
courts, federal and state, and requiring all judges to swear to its sup- 
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legislatures, of an oath by every judge that he “will faithfully and 
impartially discharge”’ all the duties incumbent upon him according _ 
to the best of his abilities and understanding, “agreeably tothe con- | 
stitution and laws of the United States; and he demonstrates that __ 
the power and duty of the courts to declare invalid unconstitutional 
statutes are imposed not only by necessary implication but by 
express provision. He said: 


This original and supreme will [the people] organizes the government, and 
assigns to different departments their respective powers. It may either stop 
here, or establish certain limits not to be transcended by those departments. 

The government of the United States is of the latter description. The 
powers of the legislature are defined and limited; and that those limits may 
not be mistaken, or forgotten, the constitution is written. To what purpose 
are powers limited, and to what purpose is that limitation committed to writ- 
ing, if these limits may, at any time, be passed by those intended to be restrained? 
The distinction between a government with limited and unlimited powers is 
abolished, if those limits do not confine the persons on whom they are imposed, 
and if acts prohibited and acts allowed, are of equal obligation. It is a proposi- 
tion too plain to be contested, [either] that the constitution controls any legis- 
lative act repugnant to it, or that the legislature may alter the constitution by 
an ordinary act. 

Between these alternatives there is no middle ground. The constitution 
is either a superior paramount law, unchangeable by ordinary means, or it is 
on a level with ordinary legislative acts, and, like other acts, is alterable when 
the legislature shall please to alter it. 

If the former part of the alternative be true, then a legislative act contrary 
co the constitution is not law; if the latter part be true, then written consti- 
tutions are absurd attempts, on the part of the people, to limit a power in its 
own nature illimitable. 


A Significant Example of Fallacious Statement a 


Ex-President Roosevelt cites Australia as a country where the 
powers of the courts, as exercised in the United States, find no parallel. 
As pointed out by Justice Burch of the Kansas supreme court in a 
recent address, it is the instance of Australia which shows a deliberate 
adoption of our constitutional methods and of the very powers of 
the judiciary which are now widely made the subject of denunciation. 
As late as January, 1901, upon the address of all the Australian col- 
onies to the British crown, there was put into effect, for the govern- 
ment of the people of the entire Australian continent, a written con- 
For 
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hy fi ve years representatives of the colonies had discussed with the great- 

est learning and research the merits and demerits of different forms 
of government as shown by the experience of parliamentary systems 
of government and of that of the United States and other countries, 
with the result that the American precedent became the guide and 
model of a new continental government. It followed closely, in 
many respects, the American model in its separations of federal and 
state authority, and in its division of power between the three sepa- 
rate and independent, legislative, executive and judicial departments, 
and, what is more important, with a federal judiciary as the supreme 
interpreter of the constitution and with the constitution as the 
supreme law of the land. And for ten years prior to the time oe ; 
ex-President Roosevelt was claiming a repudiation by Australia and a 
other nations of the world of the power of the judiciary to prevent — 
enforcement of a legislative statute as repugnant to the supreme 
written law of the land, the courts of the commonwealth of Aus- 
tralia had, following the precedent of decisions of the supreme court 
of the United States, been declaring numerous statutes, even some 
affecting human rights from a vital standpoint, “ultra vires,” that at 
is, unconstitutional. Such decisions included those declaring invalid — 
the federal act establishing a worker’s mark, passed in the interests i. 
of union labor, as an invasion of the separate powers of a state over Ee 
domestic commerce and industry; a federal act attempting to con- BS a 
trol disputes between employer and employee on state railways; 
and an excise tariff act by which it was attempted indirectly to — 
secure to workmen a share of the profits accruing to employers com 
protection taxes. 

Another incident which has been overlooked by the chief PesernG au 

can advocate of the Recall of Judicial Decisions is that the measure | : 
of the appeal to the people from the decisions of the courts on con- © 
stitutional questions was, over a decade ago, presented to the Austra- 


no substantial support except fromm the member proposing it and was" 
finally withdrawn. It was unanimously agreed that this indirect ¥ 
method of amending or modifying the constitution was inconsistent — 

with the form of government proposed, which gave ample opportunity ' 
for all proper amendment by methods requiring deliberate action. ae, 
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constitutional system, now denounced to the American people by ve ~* 
an American of world-wide reputation, is a most significant, though the 
silent, answer to the advocates of the Judicial Recall fallacy. ht , 


Proposep REMEDY OF JUDICIAL RECALL ANALYZED 


In less strenuous times, it would seem almost puerile to detail, 


of our government and of its judicial department. The necessity 

of doing so now only illustrates the truth of the maxim that it is 
necessary now and then to get back to first principles. It is the first 
principles of government which are ignored by the advocates of the ~~ 
Judicial Recall. Our government is not one of pure democracy, but : 

is a republican or constitutional democracy. It isa government not 
directly by majorities, whose changing whims shall be enforced 
directly and immediately from time to time as people may be affected __ 
by passion or prejudice. It is one where for self-protection, for the 
protection of each constituent member of its citizenship, there are 
self-imposed general rules of conduct, general limitations of powers 

upon the federal and upon the state legislatures. It is a government 

by a majority, but by a majority acting through representatives and 


are unchangeable except through deliberate, well-considered action. — 
These restrictions and limitations are the supreme law of the land 
and it is the express duty of the courts to enforce their observance. “. 
The primary function of the courts is to stand between temporary | 
demands of a majority and the oppression and injustice which must, 
or at least may, follow unrestrained power. For the preservation 
of this safeguarding element, the independence of the judiciary is 
essential. It must not be cringing or subservient to a majority. 
Its judges must be the “servants” of the people only in the sense that, 
for the people, they carry out fearlessly, impartially and judicially 
the duties which are imposed upon them. Any measure which strikes _ 
at their independence strikes at the very foundation of the judicial 
department and at the very foundation of our government itself. a 

In order properly to perform these functions the element of Cs: 
independence is absolutely essential. Without the quality of absolute 
independence, the judicial department becomes a mere reflector of te “ 
public opinion, constantly char.ging with the temporary whims, 
passions and prejudices of the m»jority. 


« 
BR even to the extent of the above statement, the nature and functions 
ail t the same time restricted within express limits, limits which 
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that the tenure of office during good behavior was advocated me 
adopted. Eighty-seven years before the adoption of our 
tion, the King of England had the arbitrary power of unseating a _ 
judge; but that power was taken away by the Act of Settlement, 
which secured to the judges their tenure of office during good behavior, 
subject only to impeachment by parliament. In so much did the 
Act of Settlement make the government of England take on a feature Ss ae 4 
republican irf form, for the power of removal of judges was given Pe Ss 
the representatives of the people, not to the people themselves 
directly, but to the parliament which was given the duty to her 
try and determine, and which was a body so constituted that it i 
perform that function. 

So, in advocating the constitution and the good behavior tenure, 

The complete independence of the courts of justice is peculiarly essential : 


in a limited constitution. By a limited constitution I understand one which _ om 
contains certain specified exceptions to the legislative authority; such, for in- | i 
stance, as that it shall pass no bills of attainder, no ex post facto laws, and the 
like. Limitations of this kind can be preserved in practice in no other way than _ hy 
through the medium of courts of justice, whose duty it must be to declare a. ing 


acts contrary to the manifest tenor of the constitution void. Without this all 
the reservation of particular rights or privileges would amount to nothing. 

This independence of the judges is equally requisite to guard the consti- | P 
tution and the rights of individuals from the effects of those ill humors which — 2 an 
the arts of designing men or the influence of particular conjunctures sometimes | 
disseminate among the people themselves and which, though they speedily giv i : 
place to better information and more deliberate reflection, have a tendency Reis” 
the mean time to occasion dangerous innovations in the government and manele. 
oppressions of the minor party in the community. 

Upon the whole, there can be no room to doubt that the convention i 
wisely in copying from the models of those constitutions which have established _ 
good behavior as the tenure of their judicial officers in point of duration; and ea 
that, so far from being blamable on this account, their plan would have been | 
inexcusably defective if it had wanted this important feature of good govern-— ee ri 
ment. The experience of Great Britain affords an illustrious comment on the 
excellence of the institution. 


In order to avoid the danger of subserviency by reason of short- _ ee 
term elections, the Massachusetts constitution, as late as 1870, F a 
provided for tenure of office for judges during good behavior, subject a 
to removal by impeachment. As stated in that constitution: , ade 


It is essential to the preservation of the rights of every individual, his life, bi 
liberty, property, and character, that there be an impartial interpretation of the ae 
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laws is administration of justice. It is the right of every citizen to be tried _ 
by judges as free, impartial, and independent as the lot of humanity will admit. _ 
It is, therefore, not only the best policy, but for the security of the rights of the — 
people and of every citizen that the judges of the supreme judicial court should 
hold their offices as long as they behave themselves well. 


It necessarily follows that any measure of reform is obnoxious 
and unwise in so far as it is antagonistic to these basic principles of 
our form of government. Any measure which is directly repugnant 
to these principles is not only inexpedient, but absolutely indefensible. 
Such is the character of the Judicial Recall, whether proposed in the 
form of the Recall of Judges or of Judicial Decisions. The Judicial 
Recall is not remedial, but baneful in its nature. It is not either 
constructive or progressive, but is destructive and reactionary. 
This is true whether viewed from a mere theoretical statement of its 
elements or from the concrete instances of its attempted application. 
It means a replacement of a properly adjusted, stable, practicable, 
successful, constitutional government with a form of government 
shorn of constitutional protective features. It directs all the forces 
of reform into a downward path leading to further elimination of 
the very rudiments of our republican system. It would establish 
the precedent of the yielding up of fundamental principles to the 
temporary pressure of elements of unrest, instead of insisting upon 
a constructive adjustment consistentlyand scientifically worked out in 
such a way as to save to the American people these protective features 
of our form of government which distinguish it from despotism 
upon the one hand, and from disorder, socialism and anarchy upon the 

The Recall of Judges has, by the very terms in which it is usually 
expressed and presented, a certain allurement which blinds the 
superficial observer to its essential vices. Like the Recall of Judicial 
Decisions, it is founded on the fallacy of human infallibility, on the 
fallacy of a sort of divine right belonging’ to the people to have the 
sovereign authority, ultimately imposed in them, exercised directly 
upon the command of a majority, and, finally, upon the fallacy that 
the power exercised by the courts to invalidate unconstitutional 
statutes, because it operates as a check upon the direct exercise of 
the people’s sovereignty, is, for that reason, an obstacle and a menace 
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and is a power attained by usurpation. From such origin has the 
Recall of Judges arisen and is now put forward as the remedy and 
solution of all the evils complained of. Its impracticability is demon- ee 
strated by theory and by experience. ie. 


states, the Recall of Judges means that a judge may ot secure ¢ 
the first six months of his office, and that, if at any time there- 
after, for any reason, or without reason, twenty-five per cent of the __ 
voters of his district file a petition demanding his recall, stating in > 
such petition in any manner they choose the complaint which they — a, 
have against him in not to exceed two hundred words, which limited __ 
charge shall be placed upon a ballot at an election upon short notice = 
then the judge, if he does not resign, must go to the polls with the 
privilege of having placed upon the same ballot his defense in not _ 
to exceed two hundred words, and must stand for election against ae 
other candidates selected by his opponents, and that, upon such ee 
manner of charge and defense, the voters of his district shall decide 
whether he shall be retained upon the bench or an opposing candidate , 
be put in his place. 

The mere statement of the provisions for the recall is sufficient 
to condemn such a measure not only as repugnant to the proper Peon 
administration of justice, but as a serious injection into our system 
of government of a travesty upon justice. 


A Summary, Arbitrary and Unrestrained Power 


It is not necessary to defend other methods of removal of judges __ 
nor to discuss reform measures by which the method of removal _ 
by impeachment may be made more efficient. The removal by | 
address of the legislature or by impeachment involves the constitu- 
tional elements of a notice to the accused, an opportunity for hearing, ‘i 
a hearing upon the facts and upon the law, and an adjudication in 
accordance with the fundamental constitutional principles protect- | 
ing the rights of every person accused of an offence. The recall is 
not only devoid of all of these constitutional elements, but involves _ 
all the vices against which these fundamental protective features 
were intended. Even if the causes for recall were expressly confined net 
to misfeasance and malfeasance, and even if specific charges should 
be required, how could it be possible for a proper or sufficient meee: 
to be given to the accused in the limited space of two hundred words? © 
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Suppose the charge be one of incorrectness in a decision involving 
questions of fact and law, how could a defence to such a charge be 
made in the same limited space? And, even if issues of fact and law 
were sufficiently framed, what guaranty is there that any of the 
adjudicators, that is the voters, who finally pass upon the issues, shali 
consider these or any issues? The result must be that the very 
bringing of an indictment by the filing of a recall petition shall be 
taken by a large number, and perhaps by a majority, as of itself 
sufficient proof that a change is desirable. There can be no hearing 
except by public clamor and upon statements, however false, which 
are spread broadcast by newspaper and by pamphlet and by rumor, 
without the slightest pretense of verification even by any form of 
oath. At the very best, it involves a “trial” upon mere hue and cry, 
and a decision upon complicated and important issues by the mere 
arbitrary dictum of a misinformed and prejudiced populace. 

But, as to the Recall of Judges, we are not without experience; 
and the history of its attempted application further demonstrates 
its vice. It has been attempted to be justified by the claim that in 
Oregon, for instance, where it has been in force for four years, no 
abuse of the privilege has arisen and no judge has actually been 
recalled. But the strongest indictment against the recall comes 
from its advocates, or its apologists, who instance its application in 
Oregon and other states. One writer refers to the recall in that state 
as the “‘final crowning act to complete the temple of popular govern- 
ment here.’”” He admits, however, that actual recall movements 
have in many cases been prevented because, under some court deci- 
sions and the opinion of an attorney-general, it is considered that 
additional legislation may be required to allow its operation. But 
the exceptional cases of its application are sufficient to demonstrate 
its vice. It is admitted that the recall petitions are circulated by 
personal, partisan opponents and, in the case of judges, by dissatisfied 
litigants, and that names are gathered by irresponsible circulators, 
whose only object is to receive the five cents a name reward for all 
names procured upon the recall petition. 

Neither the petition nor the two hundred words upon the ballot 
pretend to disclose all the motives nor the chief motives for the recall 
demand. A municipal officer incurred the hostility of certain prop- 
erty owners, by opening, in accordance with his duty, certain streets 
which had been illegally closed. The charge against him was simply 
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that he was “inefficient,” “immoral,” “untruthful” and “arbitrary.” a 
A local war between two banks divided a city against itself and one | 
opposing faction instituted a recall against a hostile city official, — 


charging simply that he was ‘unsatisfactory’? and had “‘illegally 


diverted public funds,” etc. A city mayor adopted a progressive 


policy in regard to public improvements and the charge was in vague 1% a 
terms of “improper expenditure, incompetency,” etc. Again, 


668 


a councilman had furthered an ordinance deemed by the labor unions _ 


prejudicial to their interests. He was recalled upon a petition stating 


simply that he did not “faithfully and efficiently represent” the inter- 
ests of his ward. The candidate put up to oppose him won inthe © 
recall election. In another case where the real issue was the attitude ae 


of a councilman with reference to the prohibition law, the charges 
were of “‘unsatisfactory administration,” ‘‘abuse of the emergency 
clause in the enactment of ordinances,” 


etc., with no reference to 


the real object of the recall movement. Cases where the recall . ae 


proceeded or was determined upon the charges stated in the petition 


and ballot, and where the real basis of the movement was not merely _ 
personal or factional spite, are rare occasions. It is admitted that 
threats of recall are commonly used to bring into line with factional © 

demands the action of administrative as well as of judicial officers. — 


While no actual recall of a judge has been obtained in Oregon, 
attempts at judicial recall have been made; and undoubtedly other 


and successful attempts would have been made had it not been for — 
the supposed necessity for further legislative action in order to make _ 
it effective. An incompleted attempt at recall was made against - 


a circuit judge because he sustained as legal the provisions of a city 


charter allowing the sale of intoxicants. The crucial instance of the 
application of the judicial recall in Oregon is that instituted against _ 


Circuit Judge Coke, who, upon the trial of one McClellan for the 
murder of a well-known citizen of Roseburg, instructed the jury 


that if they found certain facts, of which there was evidence favoring — 


the defense, such facts would sustain the claim of self-defense and 
therefore of justifiable homicide. The instructions of the judge were 


LA 


exactly, in terms and in principle, in accordance with the law expressly _ 


stated by the Supreme Court of Oregon in another somewhat similar 


case. Their correctness is scarcely debatable from a lawyer's stand- — 


point. The jury found the facts as claimed by the defense, and, 
following the instructions of the court, acquitted McClellan. Local 
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passion and prejudice against the defendant had been excited to | 
the point of demanding conviction and were turned against the 
judge whose fairness and judicial qualities had never before been © 
questioned. A recall petition was instituted and objection was made _ 


to the nature of the two hundred word charge as not being sufficiently _ 


specific to allow proper answer. The attorney-general held that under _ 
the law the charge need not be specific and that it might, as in that | 


case, consist of merely a series of epithets applied to the judge com- 


plained of, as “‘incompetent,”’ “unfair” and the like. 

It is admitted by candid advocates that these abuses of the recall 
are inevitable and irremediable and that it is never possible to deter- 
mine whether an official has been thereby deposed upon grounds 
asserted in the recall petition or others really the basis of the demand © 
for the recall; for at election he must satisfactorily justify his entire 
official conduct and compete with the political ambition of other 


candidates precommitted upon any of the judicial questions at 
issue, and he must, at the same time, face personal opposition ata —> 


time when it has been brought to its most virulent pitch against 
him and in the midst of greatest feeling of discontent, passion or 
prejudice induced by ignorance, calumny and wilful machinations. — 
It is admitted also that, as against possible influence in some cases of 


a salutary nature, there are many palpable instances where the very 


possibility of a recall has caused obvious ‘‘sins of omission” on the _ 
part of officials who refrain from enforcing the law, as they would © 


otherwise than for the fear of a recall. Former advocates of the = = 
recall now admit that the representative and important factors of __ 


the recall, and particularly of the Recall of Judges, are caprice of the 
public, immaterial and extraneous issues, politics, personal revenge, _ 
and deliberate misrepresentation. One Oregon writer, referring to _ 
the position of a judge in that state, says: 


It is unjust, it is degrading, it is inimical to his independence, that he should _ 
be compelled to defend his acts or politics or decisions with one hand and com- _ 
bat political ambition and personal popularity of candidates who may oppose _ 


him with the other. nd 


It is a Destructive Measure — 


In theory and in practice, therefore, the inevitable effect of the 
Recall of Judges is to deprive the courts of independence. The judge 
sitting subject to recall, has the threat constantly hanging over him 
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that a dissatisfied litigant, whether it be an influential individual ee = 

a community comprising perhaps the larger part of the constituent 

voters of his judicial district, may, at any time, without cause and _ 

by an arbitrary and summary proceeding, force him to resign or to _ 

subject himself to the humiliation of a recall instituted and carried = 

through without any of the safeguarding elements to insurehim _ 

even the form of a fair hearing or of a just determination. It drags wa : 

him from his high position of an independent, judicial expounder of — 

the law, to the position of a mere puppet who must perhaps make his 

decrees and his judgment false to his reason, to his conscience and 

to the law in order to avoid the degradation brought about by the | 

recall petition. 
What is true in the case of one judge is true in the case of the = 

entire judiciary. The Recall of Judges means a dependent, cringing _ io 

and vacillating judicial department; the destruction of all its essen- _ 

tial functions. It is repugnant to our constitutional form of govern- 


ment. 
Recall of Judicial Decisions 


The Recall of Judicial Decisions, whether in the form presented 
by its leading advocate, or in any other form, is but a short cut to 
the disastrous results toward which the Recall of Judges more indi- 
rectly tends. The advocates of the Judicial Decision Recall cannot _ 
consistently repudiate the Recall of Judges for the two measures are — 
based essentially upon the same vicious fallacies. So we are told 
by them that these two measures of Judicial Recall are not incon- 
sistent, but that generally the Recall of Judicial Decisions would be 
the more effective in practice, and is generally to be preferred. As 
to the Recall of Judges, they say, ‘Why, yes, we are for that in any _ 
community or state where there is a real demand for it; otherwise 
not.” This means simply that they are for the Recall of Judges for | 
those who want it and they are against it for those who do not want it. 
As to the Recall of Judicial Decisions, its leading sponsor declares, 
with shrewdness and adroit phrase which, as he obviously thinks, 
cannot be clearly grasped and answered, that he stands for the 
Recall by a vote of the people of only such Judicial Decisions as 
(1) are rendered by state supreme courts in declaring state stat- — 
utes unconstitutional, (2) where the litigation is not one between 
man and man, but only where it concerns some t economic or © 
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‘social question involving the general welfare of the whole ete : 
or of a large class, and (3) where there is not involved the question 
of the validity of a statute as repugnant to the federal constitution. 
As to the class of decisions so specified, he would suspend the enforce- 
ment of the decree of the state supreme court, and refer the correct- 
ness of that decision to a vote of the people of the state. If sustained 
by such vote, then the decree shall be enforced, otherwise not. 

The very suggestion of these limitations upon the application 
of this proposition of direct judicial adjudication by the people only 
emphasizes its inconsistency and repugnancy to the very funda- 
mentals of our constitutional republican form of government. A 
people of a state, which is only a small portion of the field of our 
national jurisprudence, may become wrought up on some question 
which is purely local, or which involves the local application of some 
measure ostensibly meritorious in its general principles; or a state, 
as a whole, may become unduly agitated to the point of demanding __ 
a measure which is, in essence and in effect, manifestly repugnant 
to the fundamental principles of our government and to the estab- __ 
lished rights of person and of property. Obviously it is not wise 
and it is not safe to leave to the people of such locality alone the 


constitutional law, the power by direct vote to set aside constitu- at 


ry 


tional defenses established as the supreme law of the entire land as 
well as of the locality in question. Thus the very first limitation — Se : 
which is suggested for the application of the Recall of Judicial Deci- | rn 
sions is illustrative of its entire fallacy. “ 
But, again, it is indulging in a mere delusion to attempt to __ 
confine cases which are to be subject to popular adjudication to 
those which do not arise between man and man and to those alone 
which involve questions of general welfare. Any lawyer or judge 
knows, and any layman ought to know and recognize the fact, that 
almost without exception the great questions which have come © 
before and which must come before the courts, involving considera- 
tions of questions of great national importance or of social welfare mm 
of the entire people or of large classes of people, arise and are - . -- 
cided in cases between individuals. Great questions of public inter- ae 
est are not decided in any distinct class of cases instituted for the . 
consideration of those particular questions. They arise unexpectedly, __ 


as incidental but in between one 
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man and another, in which at first the direct and concrete object __ 
of the litigation is devoid of public interest. It is impracticable 
to enforce the distinction suggested between cases which shall be oe 
and those which shall not be adjudicable by an appellate court, rs 
whether such court be one of judges or be one composed of the ari 


voters of a whole state. . 


Nor can decisions subject to popular adjudication be confined 


to those invalidating a state statute on grounds other than that | 


it is repugnant to the federal constitution. The provisions of the od 


federal constitution already above outlined comprise, in almost the 
very words of that instrument, the principal provisions embodied — 


in every state constitution. Almost without exception, wherevera = 
state statute shall be found repugnant to a state constitution, it 
would at the same time be repugnant to the federal constitution, 
and the question adjudicated would really be the repugnancy of a v7 
state statute to the federal constitution. The adjudication by the 
people of the locality, therefore, if rendered, could not give assurance 


as to the law of local rights until the same question should have been 
passed upon by the federal courts. Neither can the adjudication — 


made by popular vote be binding upon even the state courts in ; 


another similar instance; for the state courts are sworn to decide 
cases in accordance with the requirements of the federal constitu- 
tion and the vote of the people could not change a principle of funda- 
mental law established by judicial judgment. 

Any measure by which there is given to the people of a locality 
the direct power of adjudication upon a constitutional question 
means the elimination of constitutional limitations and safeguards 
established for the security of liberty, of person and of property. In 


place of methods of careful and deliberate amendment of constitu: 


tions, it substitutes the spasmodic, vacillating and inconsistent 


expressions, made from time to time, of the arbitrary will of a major- yt 


ity temporarily in power. It substitutes for decree of judgment 
under the law, the spasmodic will or caprice of the mob. I use the 


word “‘mob,” which in similar instances never refers to the people _ 
generally, but to large numbers of the people, and it may be at times 
a majority, acting under the influence of passion and prejudice, and 


against their own real interest, as distinguished from the people — 
acting through forms and procedures of law, established with pro- 
visions safeguarding against the result of temporary passion and 
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as ultimately shall insure expression of the calm, sober, deliberate 
— of the people asa whole. The term so used is not a denial 
but an affirmation, under a constitutional democracy, of a sovereignty 
_ vested in the people. 

It is unnecessary to give instances of the opportunities of the 
abuse of the power of popular adjudication upon constitutional 
questions. We may not overlook, however, the instance of Wiscon- 
son where, preceding the year 1911, a state-wide agitation had been 
made by an appeal to the passion and prejudice of the voters, to’ 
demand a statute by which a large class of property owners within 
the state, whose title to their property had been confirmed by re- 
peated adjudications of the state and federal courts, should have 
their property taken from them by a legislative fiat and, by ~<a 
same token, established in the state itself for general public use. — ai 
The movement, denominated in Wisconsin as “progressive,” was “a 
successful and the Wisconsin legislature of 1911 passed the now 
notorious water power act, the provisions of which, within a year > 
were each and all, including the spirit and purpose of the act itself As: id 
declared unconstitutional by the Wisconsin supreme court, as ~~ ig 


nant to several provisions of not only the state but of the federal 
constitution. No lawyer or judge, acquainted with the first prin- 
ciples of the law of property rights or of constitutional law, will 
pee to criticise that decision. a such was the preju- 


confiscatory statute, there is no doubt that, if the Recall of Judicial om . 
Decisions had been there applicable, the people of the state would _ 
have voted within the time required for such a vote, and probably 
would to-day so vote, that the decision of the Wisconsin supreme — 
court should not stand. By such popular adjudication, if it had 

been made in Wisconsin, the statute in question would have been 
sustained and would have remained effective until the question — 
could be brought before the federal supreme court in the same or 

in a similar case; with the result that that which is one day prop-_ _ 
erty in possession of its owners would, for a long period become not 
their property but would be retained in the possession and control  —_- 
of the state; and after the end of a further period, when judicial 
judgment under the law finally reigns in place of the drastic and i 


arbitrary decrees of popular passion, the same property would again S, ’ 
have been returned to its legal owners. 
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Iti is futile t to claim that the establishment of the] Recall of Judicial 
Decisions would be consistent with the retention of constitutional 
government, or that its purpose and effect are any other than to 
eliminate constitutional safeguards. Even in attempting to answer 
the charge of President Taft that the proposed new system “‘would 
result in suspension or application of constitutional guaranty accord- 
ing to popular whim,” which would destroy “‘all possible consistency”’ 
in constitutional interpretation, ex-President Roosevelt expressly 
referred, in his Carnegie Hall speech of March 20, 1912, to the system 
criticised as one ‘“‘amending or construing, to that extent, the con- 
stitution,”—that is, to the extent of leaving the enforcement of any 
constitutional provision to popular vote. The supporters of his 
proposition, including a well-known publisher and editor, frankly 
assert that the people within the jurisdiction of any constitution, 
should, as sovereign rulers and as the makers of the constitution 
itself, have the power at any time by majority vote to amend, that is 

o “disregard,” such constitution, and that the Recall of Judicial 
Decisions is sufficiently justified because it will have precisely such 
effect. 

The system of a Recall of Judicial Decisions is inconsistent with 


our system of government. These two conflicting systems can not 
exist together. As stated by the Honorable Elihu Root in the speech 
which he delivered as president of the New York State Bar Associa- 
tion on January 19, 1912: 


We must choose between having prescribed rules of right conduct, binding 
in every case so long as they exist, even though there may be occasional incon- 
venience through their restraint upon our freedom of action, and having no 
rules at all to prevent us from doing in every case whatever we wish to do at the 
time. We cannot maintain one system in part and the other system in part. 
The gulf between the two systems is not narrowed, but greatly widened by the 
proposal to dispense with the action of a representative legislature and to sub- 
stitute direct popular action at the polls. A sovereign people which declares 
that all men have certain inalienable rights, and imposes upon itself the great 
impersonal rules of conduct deemed necessary for the preservation of those rights, 
and at the same time declares that it will disregard those rules whenever, in any 
particular case, it is the wish of a majority of its voters to do so, establishes as 
complete a contradiction to the fundamental principles of our government as 


_ it is possible to conceive. It abandons absolutely the conception of a justice 


which is above majorities, of a right in the weak which the strong are bound to 
respect. It denies the vital truth taught by — and realized in the hard 
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and every great declaration for human freedom since Magna 
is 2 the truth that human nature needs to distrust its own impulses and passions, 
and to establish for its own control the restraining and guiding influence of de- 
clared principles of action. 


No Justification by Necessity for Recall of Judicial Decisions 


ae: The occasion for the suggestion of the Recall of Judicial Decisions, 
as outlined by its chief advocate, lies in the peculiar fact that in 

_ eases where a state statute is claimed to be repugnant to the federal 
F _ constitution, and its validity is upheld as against such claim, then 


_ whereas, if the decision is against the validity of the statute and in 
_ favor of the claim of its repugnancy to the federal constitution, such 
ny. = decision is not so reviewable. This is because of the peculiar pro- 
visions of the act of congress by which the appellate powers of the 
~ federal supreme court are fixed; and the distinction is undoubtedly 
made so as to avoid as far as possible an unnecessary increase of the 
7: _ number of cases which would otherwise come before the federal 

4 _ appellate court. For a long time, representative lawyers of the 
aes country have considered this discrimination in allowing appeals as 
unwise; and the American Bar Association and many leading lawyers 
have been urging upon congress the desirability of changing the 
judicature act so as to render possible the review by the federal 
supreme court of all decisions of a highest state court, which deter- 
mine to be either valid or invalid a state statute on the issue of its 

_ repugnancy to the federal constitution. It is for the people through 
their representatives in congress to say whether the remedy which 
is thus possible shall be adopted. It would be a logical, efficient 
and direct remedy for any evils for the cureof which the Recall of 
Judicial Decisions is urged. Therefore, besides objections to the Recall 
of Judicial Decisions on the ground of the vice, inexpediency and dan- 
ger of such a measure, it is further shown to have no justification 
on the grounds of emergency or necessity, for there is open an easy, 
direct and constitutional remedy for all the evils which are complained 


The Judicial Recall is Unrepublican 


The federal constitution provides (Article 1v, Section 4), “The 
= United States shall guarantee to every state in the Union a republi- 
a can form of government.” 
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It is obvious that the Judicial Recall measure could not apply 
in any particular state without express provisions for that purpose 
in the state constitution. So far as state application is concerned, 
it must first be adopted as part of the state supreme law, as a feature 
of state government. The federal constitution contemplated a 
union of states having as their fundamental principles and laws of 
government only those which are and which should at all times 
remain essentially republican in form. And this provision of the 
constitution was adopted to protect, not merely against intrigues by 
foreign powers, but also against the ambition and intrigues of local 
agitators. Its purpose was to keep uniform, within specified limits, 
the local state governments. As pointed out by Madison in the 
Federalist, explaining the purpose and force of this provision: 

But who can say what experiments may be produced by the caprice of 
particular states, by the ambition of enterprising leaders, or by the intrigue and 
influence of foreign powers? 

As long, therefore, as the existing republican forms are continued by the 
states they are guaranteed by the federal constitution. 

The only restriction imposed on them is this, that they shall not exchange 
republican for anti-republican constitutions; a restriction which, it is presumed, 
will hardly be considered as a grievance. 


It is not left, therefore, to the caprice of each state, from time to 
time to determine whether it shall adopt features of government 
which are unrepublican or to repudiate entirely the republican form. 

As pointed out also by Madison in the quotation of his observa- 
tion upon the nature of a “pure democracy” above given, a yielding 
up to the direct vote of the people, as in pure democracy, is to be 
avoided as repugnant to our republican form of government, a gov- 
ernment under which the people act through their representatives 
or through representative departments, through whose carefully 
formulated deliberations and judgments, not the expressions of the 
temporary spasmodic will of the majority, but the deliberate, con- 
sistent and logical judgment of the entire sovereign people, refined 
and corrected by careful study and consideration by individuals or 
tribunals adapted to that purpose, may be enforced; and that, too, 
consistently with the existing provisions of the fundamental supreme 
law as laid down in the constitution. Not only is such representative 
element an essential feature of our republican form of government, 
but another and even more indispensable feature is the maintenance 
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_ of untrammeled courts of justice presided over by judges, who, 
_ during their terms of office, shall be independent, not only of the 
legislative and executive department, but independent of even the 
sovereign power of the people. 
: No state has been admitted having a recall provision in its con- 
stitution, and, thanks to the sturdy, judicial and fearless attitude 
Of President Taft, the precedent has been set for the refusal by the 
x national government to recognize either the wisdom or constitution- 
ality of such a state constitutional provision. That some states have 
been driven or induced to adopt such a constitutional provision is 
no justification for similar action by other states. No republic 
of the modern civilized world had ever experienced even the proposi- 
tion for the Judicial Recall, much less its adoption as a constitutional 
provision, uatil, within the past twenty years, its advocacy was ; 
_ started in Oregon, where it was adopted in 1908. Even the republics — 
of Switzerland, the birthplace of modern direct popular government, 
have not failed to keep their judicial departments free from the 
a effects of popular clamor. It was left to their disciple, Oregon, 
= to adopt the precedent for modern times of this experiment of radi- 
= - calism. And the experiment has not only failed, but within the four 
_ years of its existence, has demonstrated that it is a weak, inefficient, 
vicious measure. 
vs In no case has a state constitutional provision for judicial recall 
been upheld as not directly repugnant to this federal constitutional 
ee _ provision. There are reasons compelling the conclusion that, when 
aa ae such question shall arise before the federal court, it will not be left 
undetermined as being a mere political question. Whatever may be 
es the ultimate methods of procedure by which the question shall be 
ey on _ determined and the result of such determination enforced, the con- 
_-_-- €jusion is manifest that the Judicial Recall, whether in the form com- 


A Waning Cause 


It is fortunate, perhaps, that local conditions in isolated local- 


ities, the people of certain states to a 
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of fundamental principles, have induced sporadic instances of the 
formal adoption of the Judicial Recall, in the form of the Recall of 
Judges. Its adoption by Oregon alone was generally regarded as a 
local and temporary lapse from reason, and it was not until the exam- 
ple was followed by California and particularly by Arizona, that 
thinking people were awakened to the knowledge of the real dangers 
threatened by a fallacy once isolated but which subsequently was 
found spreading most insidiously and with great celerity. During 
the past twelve months, no subject has received such attention, 
whether in non-partisan discussions or in political debates. Its 
injection into politics is to be deprecated for it cannot from its very 
nature be properly an issue of national politics. So far as its practical 
scope is concerned, it is purely a question of state policy or state 
caprice. So far as the nation as a whole is concerned, it is a question 
of the science of government and of constitutional law. Compara- 
tively few representative leaders and, almost without exception, 
none who are really schooled in the principles of jurisprudence, law 
and government, have been found among its advocates. On the 
contrary, from every bench and bar and associations of lawyers, 
from the whole membership of a learned profession entitled to author- 
itative expression of opinion on this question, have come deliberate 
protests against this greatest of modern fallacies. And not without 
results. The sturdy, fearless, statesmanlike action of President 
Taft in vetoing the Arizona statehood bill is bringing more and more 
comments of approval from even his political opponents. His 
reasons, as stated in his veto measure of August 15, 1911, and in his 
consistent opposition to the Judicial Recall since, have had most 
beneficial effect in demonstrating to the satisfaction of thinking 
people that the issue involved in the Judicial Recall is not one of 
politics, but one of a deliberate choice between a constitutional 
and an unconstitutional government, between a republican or con- 
stitutional democracy and a pure democracy unrestrained by safe- 
guarding provisions essential not only to efficiency but also to 
permanence. The influence of all this opposition upon legislators, 
and upon the average citizen unskilled in the profession of law, 
is apparent. In April, 1911, the Minnesota house of representatives 
adopted the Recall of Judges by a large majority. At the special 
session in June, 1912, the same house, with its membership 
unchanged, expressly repudiated the Recall of Judges by an almost 
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a 
unanimous vote. Its wisdom and practicability are now disputed 
or at least questioned by a large portion of its former adherents in 
the Stateof Oregon. The past year’s campaign against this fallacy 
has been one of education. Hue and cry, sounding phrases and 
subtle ad hominem appeals to the voters as sovereign, however 
insidious, are met more and more with the spirit of sober reflection 
and by minds of a people who are now better informed and who are 
benefiting by the instructions they have received. 

Its elimination as even a pretended issue of national politics is 
now fortunately assured. The personal views of President Taft, 
are too well known to require quotation; and the party, of which 
he is the representative head, is now before the people with the 
express statement in its platform that the Recall of Judges is regarded 
as “unnecessary and unwise”’ and declaring that: 

The social and political structure of the United States rests upon the civil 
liberty of the individual; and for the protection of that liberty the people have 


wisely, in the national and state constitutions, put definite limitations upon 
themselves and upon their governmental officers and agencies. To enforce these 


: limitations, to secure the orderly and coherent exercise of governmental powers 


and to protect the rights of even the humbiest and least favored individual are 
the function of independent courts of justice. The republican party reaffirms 


_ its intention to uphold at all times the authority and integrity of the courts, 


both state and federal, and it will ever insist that their powers to enforce their 


_ process and to protect life, liberty and property shall be preserved inviolate. 


An orderly method is provided under our system of government by which the 
people may, when they choose, alter or amend the constitutional provisions 


- which underlie that government. Until these constitutional provisions are so 


altered or amended, in orderly fashion, it is the duty of the courts to see to it 


; that when challenged they are enforced. 


The same platform recognizes that the remedies for existing 
evils properly lie with the legislative departments by means of further 


_ constitutional measures of reform in legal procedure and in provi- 


sions for the non-partisan selection of judges. Inthe words of the 


platform: 


That the courts, both federal and state, may bear the heavy burden laid 
upon them to the complete satisfaction of public opinion, we favor legislation 


to prevent long delays and the tedious and costly appeals which have so often 


amounted to a denial of justice in civil cases and to a failure to protect the public 


at large in criminal cases. 


Since the responsibility of the judiciary is so great, the standards of judicial 


action must be always and everywhere above suspicion and reproach. _ While 
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we regard the Recall of Judges as unnecessary and unwise, we favor such action 
as may be necessary to simplify the process by which any judge who is found 
to be derelict in his duty may be removed from office. 


The eminent citizen selected as the representative head of the 
democratic party, Governor Woodrow Wilson, has recently stated 
his position on the Judicial Recall as follows: 


The Recall of Judges is another matter. Judges are notlaw-makers. They 
are not administrators. Their duty is not to determine what the law shall be, 
but to determine what the law is. Their independence, their sense of dignity 
and of freedom is of the first consequence to the stability of the state. To apply 
to them the principle of the recall is to set up the idea that the determinations 
of what the law is must respond to popular impulse and to popular judgment. 
It is sufficient that the people should have the power to change the law when 
they will. It is not necessary that they should directly influence by threat of 
recall those who merely interpret the law already established. 


And his party now goes before the people urging, not disregard 


of law, but law reform through necessary and proper legislative Ra 


measures. In the words of its platform: 


We recognize the urgent need of reform in the administration of civil and 
criminal law in the United States, and we recommend the enactment of such 
legislation and the promotion of such measures as will rid the present legal 


system of the delays, expense and uncertainties incident to the system as now : 


administered. 


The fallacy of the recall, as applied to courts or to decisions of ae ‘ 
courts, is meeting its own inevitable self-defeat through the increased 


attention, which its advocacy has forced to the nature and functions 
of our constitutional government and to the real character, futility 
and dangers of any remedy, under whatever label it may be pre- 
sented, containing the destructive ingredients of the Judicial Recall. 
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DANGERS THAT LURK IN THE RECALL OF THE oak 


a James A. METCALF, 
Editor, The Dawson County Review, Glendive, Mont. 


The adoption of a constitutional amendment making the 
“Recall” applicable to the judiciary would mean the substitution 
of the popular will, with its unavoidable temporary uncertainties, for 

‘ the judicial determination of the every-day causes which now engage 

the attention of the courts. 

In spite of their praiseworthy faith in the rectitude of the 
ultimate conclusion of the people; and no matter how logical or 
plausible their arguments in behalf of this revolutionary device for 
reversing the expressed will of the electorate in regard to officials in 
legislative or administrative position, the most ardent advocates 
of the recall must admit that, when used as a weapon for intimi- 

dating the judiciary, it involves the gravest possible dangers to the 

a stability of constitutional government. 

From the very nature of the functions they perform, the judges 

& must be removed from prejudicial influences of whatsoever character. 

* Granted that the courts have been influenced by the money power, 
a a. that a different condition must prevail in order to guarantee 

a _ the security of popular rights, yet what good can be accomplished 

by swinging to the opposite extreme? Two wrongs do not make 

a right. And there must be a happy medium wherein the rights 

of all shall be fully respected and protected. Our sacred duty as 

American citizens, and every consideration of personal and general 

welfare impel us to seek that middle ground of safety, rather than 
unnecessarily fly to some radical extreme. 

A If we can devise some general reform, whereby we shall limit 
the power of the courts in the determination of the question of 
constitutionality, we shall have abolished the real evil of ‘‘judge- 

made law,’’ with its present power of substitution for the will of the 
people, without in the least impairing the ability or courage of the 
courts in the daily administration of justice between man and man. 
_ Let us add thereto some limitation to be placed upon technical 
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jurisprudence and its power to obscure the real issues or prevent a 
the attainment of justice and equity, and we will have corrected our | 
worst evils without disturbing the general course and conduct of __ 


Instability of Government—Then Anarchy = 


Out of the adoption and enforcement of the recall of the judi- Tie 
ciary promises to issue a threatening array of iconoclastic agencies — 
that are of serious portent to free government. First must come _ 

a period of uncertainty; then of wavering; then of fear; then of 
time-serving; then of debauchery induced by a system under which _ 
the dishonest jurist might well say: ‘Whatever step I take,I am 
apt to be recalled. Why not profit by the situation while it lasts, 
and sell myself for a good price?”” Given a few years of the recall— 
and then anarchy! 

For example, imagine the instability of government that would zon) 
have prevailed under the recall system during the past ten years, __ 
during which period our courts have been trying to reach a proper _ ; 
interpretation and enforcement of the laws governing industrial — Zz 
monopolies. What judge would have dared take a strong stand, _ 
one way or the other, without facing the certainty of being recalled 
to private life? You may at once advert to the fact that these years 
of effort and great expenditure of time and money in the courts have ~ sh 
not brought us to any definite conclusion of the corporation question. : ! 
But, on the other hand, the frequent disruption of the courts through oe 
recalling of judges would have accomplished no good, and the con- 
clusions eventually forced by fear from a spineless judiciary might 
have been far from right or just or safe. They could hardly becalled 
“conclusions of law” under such circumstances. I do not believe 
these are either fanciful or far-fetched pictures of scenes that might 
be enacted under a recall system. 


“The Complexity of the Law” is Unavoidable bie 


It is eminently right and proper that popular discussion and ‘ae 
expression of preference should have its effect upon the courts; and bt xa) 
it does to a very great extent. But these great problems, with their 
infinity of detail and ramifications of principles, are not proper subjects 
for superficial or popular determination. The public mind, awakened 
to a full moral consc ciple of things 
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in its superficial entirety, but is lost in the intricacy of its ee com- 
plexity. The people know what they want, and should have it; 
but the consideration of orderly procedure is of paramount impor- 
tance. Some will doubtless say, at this point: ‘‘ Abolish the com- 
plexity of the law entirely. Bring it within the comprehension of 
the laity. The intricacy of the law is the very thing that gives it 
the character of a maze, within which the artful attorney wanders 
at will to the subserving of special interests, while the rights of the 
_ people get wholly and hopelessly lost.” 
is * There seems to be much justice in this complaint. If directed 
to a right remedy, its insistence cannot be denied. But its misdi- 
| rected gaze loses sight of the fact that the body of the law is not an 
. arbitrary arrangement of set rules and forms, which can be turned 
| or twisted at will, or wiped out of existence and replaced by others 
in a moment of time. The judicial system is a part of the bone 
and sinew of the nation. The lines of the law are inextricably inter- 
woven with the very network of civilization. The law has grown 
as the world has grown. It has developed just as fast as human 
intelligence has expanded. It is wholly inseparable from the web 
and woof of civil government. When the law weakens, liberty 
totters to its fall. Poe 
The very complexity of the law is of inherent necessity. Its _ 
every principle is a mile-post on the arduous ascent out of the valley — 
of ignorance and superstition to the sunlit mountain-top of enfran-_ 
ra chised intellect. Its every phase reflects the light of some victorious __ 
ee battle fought in the name of human happiness. Its every develop- _ 


human nature in the ultimate does not change with the passing of 
4 o time, and every just decision of the courts must prove its consis- __ 
| tency and authenticity by adherence to the principles that have _ 
been developed and perfected through countless racial struggles, 
out of which man has grown upward toward the perfect stature of 
divinity. 
Certain well-defined principles of jurisprudence, when in action, _ 


to travel wearily backward through ages of history in order to fetch 
forward their credentials. ‘They have been such frequent visitors 
to the courts as to become well known. Yet oneh must be ay 


a 
i 
| 
j 
ment marks a new step in the progress of mankind; and yet the old - | 
tenets must be retained, the precedents must be preserved, because 
a are not necessarily then and there traced to their origin, nor obliged _ 
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at all times to stand the test of conformity with practice and pre- — te ig 
cedent, and to survive a rigid application of all the rules of the com- 7 e 
mon and statutory law. “ty 

How utterly vain to hope or expect that these infinite details, _ tee 
which provide a task of impossible comprehension even in a lifetime 
of exclusive study and research, should be brought immediately sa d 
within the popular understanding. And if the people cannot com- eas 
prehend and follow the full workings of the law, they are wr ge il 
not qualified to criticise the individual decisions of the courts, nor 
to declare the rightful deposition of the just or unjust judge who 
offends, as the case may be. ae * 

However, we must make an exception here, and must distinguish = Pa 
between the existence or survival of a law and its application to some 
particular state of facts or circumstances. The right to say what 
the law shall be resides solely in the people; the function of its 
application to each separate case belongs to the courts. The people, __ 
exercising the power of popular government, make the yardstick of © ‘5a 
the law; the courts will do the measuring, but must not change the _ 
unit of measurement. The distinction seems to be clear, unequivocal, __ 
thoroughly just and founded upon a proper conception of representa- _ er. 

Justice Must be “ Judicially”’ Administered 
J Though we have superimposed many innovations upon juris- 2 
prudential practices in these later days, we must still yield to _— if 
immortal Blackstone the distinction of having evolved the most 
comprehensive and desirable definition of a court, namely, “a rood a 
where justice is judicially administered.” oar 

It may be taken for granted that American citizenship,asa whole, 
desires the courts of the land to furnish an exemplar of Blackstone’s = 
definition. Failing at times to realize such a desire, and recognizing 3 
the existence of evils which should unquestionably be eradicated 
in some manner, we are prone to a radical reformation that seems __ 
necessary Only because we have blamed the courts too severely for __ 
the existence and spread of a general political or civil malady. _ 
Upon them we have undoubtedly heaped a greater responsibility _ 
than they deserve or merit for the failure of the laws to producethe —_— 
proper effect in the preservation of popular rights. ; a 

Much, if not all, of the sanction of the law depends upon an 
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enlightened public opinion. Without a militant iti, senti- 
ment back of it, no law can be successfully enforced. The courts 
can be no better, no more conscientious, no more patriotic than 
the civil environment within which they exist. And it is subversive 


of political principle, detrimental to right thinking and inimical 


to free government for us to ascribe undue discredit to the courts. 


Nothing in history nor in present conditions warrants the contention _ 


that any considerable portion of the judiciary is venal or corrupt. 


The American bench has been occupied by a succession of high- — 


minded, noble-spirited, warm-hearted jurists—men who have given 


a faithful interpretation to the laws and have unfalteringly preserved _ 


and protected the constitution as the divinely-inspired magna 
of American liberty. 


Not Only the ‘‘Special Interests’ are Concerned 


It is true that corporation-controlled courts have been a diss = 
grace to the United States in notable instances. But we must also | 
remember that the “special interests’”’ have reached out and con- — 
trolled not only the judicial, but also the legislative and administra- _ 


tive branches of government. 

Fully recognizing the evils that have fastened themselves upon 
our government, and being fully aroused to the necessity of doing 
something to purify politics and cleanse the courts—and that right 
speedily—our greatest danger to-day lies in the tendency to resort 
to too radical reforms. And of the proposed innovations of doubt- 
ful expediency, the recall of the judiciary stands forth as the most 
dangerous. We have other ways of making the courts amenable 


to just and patriotic considerations, and to wean them away from | 


illicit alliances, than by suspending above them this sword of Dam- 
ocles. The power of impeachment has not waned, and it still stands 
as a powerful weapon in the hands of an enlightened and conscien- 
tious commonwealth. 

And we must not for a moment forget that the courts we com- 
plain of control not only the interpretation of the laws affecting — 
the ‘‘special interests,” but that they have always been and still 
are the final arbiters of our constitutional rights—the very last 
bulwark of our liberty. And for the sake of correcting one class 
of evils, which can undoubtedly be remedied in some other and safer 
_ Manner, we cannot afford to imperil any established safeguard of 
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our “‘life, liberty and the pursuit of happiness”’ by the substitution a : 
y of a fickle popular will for the judicial administration of justice ee 


undoubtedly possess. 


‘tow The Judicial Referendum 
ie e In view of very recent political discussions, there should be added ee 

hereto a brief consideration of a proposed judicial reform which is , 
sometimes referred to as “the recall of decisions,” but which is more 
properly entitled ‘‘The Judicial Referendum.” tas 

There is no identity of operation or effect between the recall ae | 
of judges and this proposed judicial referendum, and the two should i: “in 
not be confused in consideration. The one is demanded as anavail- 
able weapon to be wielded by popular frenzy; the other is desired Se 
to be used as a well-considered, thoughtful means for insuring gen- | 
uine popular government in finality. rf 

The judicial referendum does not propose to disturb the judges 
in the exercise of their ordinary functions, nor in the determination _ 
of the multitudinous causes which make up the routine of the courts. 


threat of the imposition of a personal penalty; in fact, its operation 
would have no direct relation to the personnel of the courts. In 
this respect it is entirely different from the recall, and it must not 
be judged from the same viewpoint. The dangers that an to 
the latter are entirely absent from the former. 


Question of ‘‘Constitutionality”’ Only 


4 4 The judicial referendum would have to do with the final deter- 4] 
mination of the constitutionality of the laws only. I can well under- 
stand that even this suggestion is a shock to the long-cherished 
doctrine of the infallibility and inviolate integrity of supreme court i z 
decisions. But let us note that the judicial referendum would — 2 
simply proceed upon the undoubtedly correct theory that, ina gen- __ 
uinely popular government, the will of the people of right should be, © 
and in our own government eventually must be, supreme in all things. © 
It must be admitted in theory, even though the proposed practice i f 
be dubiously considered, that the people are entitled to clearly _ 
express their will and by some means make the same effective in 
_ Therefore, if the courts shall 


iz 


DANGERS IN THE RECALL OF THE JUDICIARY 83 
4 
through independent, high-minded courts of law such as we now. 5 
’ 
= 
— 
— 


operation, even though such law would seem to have been duly 
enacted by the people or their accredited representatives, it is con- 
tended that there shall still reside in the people, as of inherent right, _ 
the power to determine, by means of a judicial referendum poe 


stand in legal sufficiency and sanction. 


Not a ‘Recall of Decisions” 


vee It is not proper to name such a process ‘‘the recall of decisions,”’ 
which phrase does not clearly establish its proper relation to i. 
general scheme of government. It is of higher status than such a — 
description would indicate. It is in reality the re-enactment of a 
law that has come into conflict with judicial conservatism. It con- _ 
stitutes a test of the certainty of the popular will through a required 
re-expression thereof and is in effect a broad application of the prin- 
ciple underlying the initiative and referendum. It has been described 
by some as a quick and easy means for effecting a constitutional 
amendment, but that again places it on a too low plane, for it occurs 
to me that legislation which had survived the adverse action of the © 
supreme court and had been thereupon re-enacted into law by the _ 
direct vote of the people would possess even a greater sacredness 
and sanction than the constitution itself, whose title to veneration _ 
has hitherto rested largely upon its undisturbed existence as the | 
generic, apenas law of the land. 
a No Disturbance of the Courts 
While the recall of judges would proceed with demoralization _ 
of the courts and would weaken the entire body of the law because s 
of the resultant impotency of its interpreters and their constant _ 
fear of popular revenge, the operation of the judicial referendum 
would in no sense disturb or interrupt the ordinary course of ae 
prudence, nor would it surround the judges with any greater uncer- 
tainty than now confronts them in the possibility of review and . . 
reversal by the court of final resort. = 
I do not apprehend that the judicial referendum system would _ 
abolish the supreme courts or lessen their usefulness. By its intro- 


duction we would simply erase from our present judicial system, 
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the doctrine of the inviolability of decisions on constitutional ques- 
tions, and would substitute the people as the court of final appeal, _ 
as the residual right of democracy. Full consideration would still x6 7 
be given supreme court decisions. In a majority of cases such deci- 
sions would undoubtedly stand without question, for they would _ 
be more carefully and conscientiously considered than is now some- = 
times the case. If any faction proposed to overturn a supreme _ 
court decision, the ultimatum of the court and its accompanying * sar 
reasons would exert a strong moral effect for the preservation of ou 
peace and good order. The invocation of the judicial referendum 
would take time, and through it all, with platform, press and pulpit __ 
at work, no ill-considered or dangerous action would result. a 


al% 


‘ . A Serious Question to Answer 


question whether conditions generally do not warrant the people _ 
in the resumption of that power which they long ago delegated to — 


always been rightly used. This is no threat to rob the courts of a — 
rightful and inalienable possession. The people have given; the — 
people can take away. on 

Finally, be it said: These suggestions do not professtoapproach = 
a measurable discussion of the judicial referendum, which is a great = 
subject worthy of separate and careful treatment, but are simply See a 
designed to direct attention to a distinction which should be made 
between political doctrines prevailing at this time. 


| 

ba s their supreme courts, and which they are forced to believe has not 
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THE POSITION OF THE JUDICIARY IN THE UNITED 
STATES 


Ai’ 
By Atpueus Henry Snow, 


Attorney-at-Law, Washington, D.C. 


At the present time two circumstances are directing public 
attention to the position which the judiciary holds in the American 
political system. The initiative, the referendum and the recall are 
extending widely, and the prospect is that they will soon become 
prevalent throughout our states. It is clear that if these methods 
of controlling governmental action by popular vote should be carried 
sufficiently far, they might be used so as to extinguish the power 
which our courts have to treat as void any governmental action 
which is in excess of the powers granted by our written constitutions. 
At the same time that the position of our judiciary is thus endangered 
by the coming of these new forms of political action, its position has 
been seriously weakened, in the eyes of many of our best citizens, 
by its own action in exercising its power to hold laws unconstitu- _ 
tional. It is probably true that some of our courts have exercised © 
this power in a retrogressive manner; that is, in such a way as to 
interfere with the people in their proper development and progress, 
and with the nation in its fair competition with foreign nations. 


same time endangered from without and from within. If it be true — 7 
that our courts are proving themselves unable properly to perform __ 

the high )d extraordinary functions which we have laid upon them, oa 
those who advocate the extension of the initiative, the referendum 

and the recall are entitled to be heard with attention. If our system 

is sound, and is merely operating badly for the moment on account 
of some specific defect or ambiguity in our constitutions, or because _ rf 
we are passing through some temporary social or economic phase or 
condition, or because of the too great rigidity of the legal mind as- ive 
now trained, the initiative, the referendum and the recall as remedies * Te 


a 
| 
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) ‘e edies. If it be true that our system has broken down by reason of 
z, the inability of our courts to bear the burden placed on them, the 


next most feasible plan is that of “responsible government” under 
an unwritten constitution, as it exists in other countries, and to this : 
the initiative, the referendum and recall, if applied in a wide sense, é 
seem necessarily to lead. ; 
It therefore becomes necessary to examine the philosophical _ 
and legal basis on which our system rests, and to make up our minds _ 
whether our system is reasonable and practicable and as good as or 
better than any other. If we conclude that it is, and that therefore __ 
the functions which we have given our courts are reasonable and © 
capable of being properly performed by them under all ordinary __ 
circumstances, it will be necessary to attempt to discover the reason © 
why some of them have happened to make the decisions which are _ 
regarded as retrogressive. If we succeed in discovering these reasons, 
it will particularly be necessary to consider how far the initiative, _ 
the referendum and the recall can be used, if they can be used at 
all, as a means of remedying any aberrations of our courts in per- _ 
forming their superintending and nullifying functions. 7 
An attempt will first be made, therefore, to state the philo- | 
sophical and legal basis on which our system rests. The simplest _ 
way seems to be to state the propositions of politics and law which __ 
underlie our system, beginning with the most fundamental and 
proceeding by successive steps to the various derivative propositions, _ 
illustrating each, so far as space will permit, by reference to histor- __ 
ical facts. pe 
The fundamental proposition upon which our system rests, as 
it would appear, is, that governments are the agents of the governed. _ 
There are, as history, experience, and philosophy show, in the last _ 
analysis, only three forms of government—the patriarchal form, _ 
the agency form, and the imperial form. In the patriarchal form 
governmental power is conceived of as derived from a source external 
to the people governed, that is, from God, and is devolved:.omabove _ 
downward upon subordinate o icers and subjects. In the agency _ 
form, governmental power is conceived of as derived from the people ae 
governed, who delegate limited powers to officers who are neither 
above nor below the people, but are on an equality with the people __ 
as contracting parties and agents. In the imperial form, all power © 
is conceived of as derived from the people governed, who are assumed 
to have conveyed all their powers to a ruler or government, so that 
the ruler or has a power with 
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ee that of a patriarch and devolves his or its power from above down- 
- wards upon subordinate officers and subjects. 
a When, therefore, it is said that our system depends upon our 
is acceptance of the proposition that governments are the agents of the 
governed, it is the same as saying that we have chosen to adopt the 
agency system of government and have not allowed ourselves to be 
ae Subjected to the patriarchal system or to the imperial system. 
It becomes important, therefore, to inquire what is necessarily 
oe involved in the acceptance of this fundamental proposition—that is, 
re to inquire what are the fundamental principles of agency. About 
_ this there is no di iculty, Agency is one of the most common and 
necessary of human relations. The fundamental principles of agency 
have been settled for at least fourteen centuries. These principles 
were summed up in the civil law by two maxims. The first of 
these was, Obligatio mandati consensu contrahentium consistit; a 
translation of which is, ‘‘ The powers of an agent are derived from the 
consent (or agreement) of the contracting parties.” The second 
; was, Ret turpis nullum mandatum est; a translation of which is, 
_ “There can be no agency to do an unjust (or wrongful) act.” The 
meaning of these two maxims is, that the agent has no powers except 
those delegated to him by the principal and accepted by the agent 
_ in the agreement of agency made between them, and that any acts 
_ done by the agent in excess of these powers are void as to the prin- 
cipal; that even if the agent acts within the powers thus delegated 
_ to and accepted by him and agreed to by both parties, yet if in so 
acting he does an unjust or wrongful act to any one,—as distinguished 
from an act of negligence,—the wrongful act is in excess of his powers, 
and is void as to the principal; and that even if the principal and 
the agent agree that the agent shall have power to do wrong or 
injustice, the agreement is void as a contract of agency and operates 
only to make the principal a wrong-doer jointly with the agent, in 


that our political system is based on the agency theory, we mean 
that our governments have no powers except those which ure dele- 
gated to them by the people and accepted by the governments by 
acceptance of office, and which are agreed to between the peoples 
and the governments; that even if our governments act strictly 
within the letter of the powers granted, they have no power in exer- 
cising those powers to do injustice to any one; and that if the people 
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should attempt to delegate to any of our governments a power to do 
injustice, the attempted delegation of power would be void, and the 
governments would have no power to do injustice. 

The first great public document in which this theory was fore- 
shadowed was Magna Charta. This great charter, granted by King 
John to the Barons in 1215, was made, however, under such circum- 
stances and was couched in such language that it required interpre- 
tation. In subsequent confirmatory charters granted by the English 
kings to the people by act of parliament, these principles gradually 
became more clearly stated. The Reformation, by emphasizing the 
importance of the individual and his direct relationship to God, gave 
a wide extension to the idea that all institutions, including the insti- 
tutions of government and church, are for the benefit of the individual; 
and it was a natural and necessary conclusion that all the persons 
concerned in the management of institutions and the institutions 
themselves were agents of those for whose benefit they existed. 
The people of Continental Europe, however, long accustomed to 
regard themselves as members of clans or armies, and to regard the 
head of their nation as invested with patriarchal or imperial power, 
were not able to apply this theory successfully against the opposition 
of those attached by conviction or interest to the patriarchal or 
imperial theory. 

The principle that governments are the agents of the governed 
was recognized in the charter granted by the king in council to the 
Massachusetts Bay Colony in 1629. By that charter it was provided 
that the freemen of the colony should meet in general court every 
three months, and that at one of these courts, called the court of 
election, all the officers of the colony should be elected. In the Mas- 
sachusetts Body of Liberties of 1641, this system was established by 
statutory provision, and it was also arranged that officials might 
be recalled for cause at any of the general courts other than the 
court of election by majority vote upon cause shown. 

The same right of the citizens of the colonies to elect all their 
own officers was recognized in the Rhode Island charters of 1643 
and 1663, and in the Connecticut charter of 1662. The colonies 
regarded these charters as the ones which really expressed the full 
extent of their political rights, though other colonial charters pro- 
vided for appointment of the governor, and in some cases the governor 
and upper house, by the King of Great Britain in council. 
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The Continental Congress was frorn the outset a congress of 
agents of the colonies. When that congress adopted the Declaration 
of Independence, it committed the United States for all time to the 
agency theory. It was declared that governments are instituted 
among men for the benefit of the individual and primarily to protect 
and preserve each individual in the reasonable exercise of those 
attributes of life, motion and prehension which are common to all 
human beings and which are essential to the existence of every human 
being. It was declared that each individual has a divine right, by 
reason of the fact that all are equally created by God with these 
attributes, to life, liberty (motion) and the pursuit of happiness 
(prehension). ‘‘To secure these (divine) rights’? of the individual, 
the Declaration asserts, “governments are instituted among men,” 
evidently meaning either by their consent or by external force. 
However governments may be instituted, whether by consent or 
force, the Declaration declares, they are the agents of the governed. 
The words are: “‘That to secure these rights, governments are insti- 
tuted among men, deriving their just powers from the consent of 
the governed.” This clearly means that governments have no 
power to do any unjust acts, and that all their powers to do just 
acts are derived from the agreement of agency between the govern- 
ment and the governed. The expression ‘‘deriving their just powers 
from the consent of the governed”’ seems clearly to be a combination 
of the two maxims of the law of agency above quoted, that the powers 
of an agent are derived from the consent (or agreement) of the con- 
_ tracting parties, and that there can be no agency to do an act which 
is unjust or wrongful to any one. 

The second proposition on which, as it would appear, our system 
is based, and which is a derivative from the first, is, that states are 
_ corporations. If governments are the agents of the governed, the 


_ whole organization consisting of the government and the governed 


- permanently operating together as one mechanism or body, is an 
artificial person or corporation. The people governed are in this 
_ view the members of the corporation, and the government the officers 
and board of directors of the corporation. 

The principles of the law of corporations are those of the law of 
agency. The corporation, regarded as an artificial and legal person, 
_ is the agent of its members. Its powers are those which are agreed 
4 to between it and the members; the members eesti aii specific powers 
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to the corporation, and the corporation accepts them. T he corpora- 
tion has no powers except those delegated by the members, and even 
if it acts within the letter of those powers it has no power to do an 
act which is unjust or wrongful to any one. Any act of a corporation 
in excess of its powers is void. Even if the incorporators or the 
state should attempt to give the corporation power to do injustice 
to any one, such attempted delegation would be void, and the cor- 
poration would have no power to do injustice. 

Prior to the Reformation the conception of a number of persons 
united for a common purpose under a governing body of agents 
selected by them, as an artificial person which was itself the agent 
of the members of the corporation, though not unknown, was little 
understood or applied. Religious, charitable and educational cor- 
porations existed, but cities, towns and trade-guilds furnished the 
principal examples of political or industrial corporations. So far as 
there was anything corresponding to the modern territorial state, it 
was not conceived of as a corporation, but as a family or clan. The 
city-states and small republics of Europe, however, to some extent 
recognized themselves as corporations. The possibility of regarding 
territorial communities as corporations was also made manifest 
when the republics of Venice and Genoa, in the fourteenth and fif- 
teenth centuries, chartered corporations for trading and banking 
purposes with powers of government over the colonies of merchants 
on the shores of the Black and A®gean seas. This practice was soon 
followed by France, Jolland and England. It only needed that the 
colony should grow strong enough to control the corporation for the 
colony to consider itself as the corporation and to elect its own officers. 
The idea of a ‘‘commonwealth,”’ or a corporation on a fixed territory 
having for its purpose the common weal of the persons there residing 
and inhabiting, was the logical result of the social, economic, political 
and religious ideas and theories which the Reformation brought 
forth. Granting that the development of the individual is the im- 
portant thing to be considered both in theology and politics, and 
that all institutions are for this purpose, it follows that it is not only 
the right but the duty of each individual to assist in molding the 
institutions which are for his benefit. By conceiving of a group of 
persons united for a common purpose as a personality outside of 
and distinct from them all, and as the agent of all, the institution 
was brought under the control of the group, the artificial omperanien 


being the agent of the group. 
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At the time the colonization of New England began in 1621, 
the corporation theory of the state was just beginning to take strong 
_ rootin England. This theory was opposed by the ruling classes as 

_ awhole, though some of the nobility and a great part of the well-to-do 
farmers and professional men believed in it. Those who emigrated 

_ from England to America at this time did so because they believed 
that governments are and of right ought to be the agents of the 
governed, and that states are and of right ought to be corporations. 

In the ‘“ Mayflower Compact” of 1621, entered into between the 
members of the colony which afterwards settled in Plymouth, Massa- 

chusetts, the colonists ‘“‘covenanted and combined’”’ themselves 
_ into ‘‘a civil body politic” for their ‘‘better ordering and preserva- 
tion.” The charter of the Massachusetts Bay Colony of 1629 pro- 
vided that the persons named and their associates should be a ‘‘ body 

_ corporate and politic.’”” The people of Connecticut by their “‘ Funda- 
mental Orders” in 1638 ‘‘associated and conjoined”’ themselves as 
a “public state and commonwealth.” In 1641, the Commissioners 
to Regulate the Colonies appointed by the Lords and Commons 
_ after Charles I had refused to act with them on account of their 
insistence on the agency theory of government, granted to Roger 
Williams and his associates at Providence Plantations ‘‘a free charter 

_ of civil incorporation and government” by which the colony was 
given the name of ‘‘ The Incorporation of Providence Plantations.” 
The charter of Connecticut of 1662 declared that the persons named 
and their associates should constitute ‘‘one body incorporate and 
a politic,” and the same language was used in the Rhode Island charter 
of 1663. In all these charters provision was made for election of 
all the officials by the members of the corporation, and these colonies 
were treated by the English government as English corporations. 
_ This, however, the colonies contested. They claimed that they were 
Ps _ American corporations, and states, created by the voluntary act of 
iat the members, and that the charters granted by the English govern- 
ment were mere authentications or approvals of the voluntary union 
of the colonists. In this they were in accord with the trend of modern 
More and more it is beginning to be realized that corpora- 

tions are created by the act of the members and not by the act of the 
state, and that when the state “grants” a charter of incorporation 
its act is in legal effect merely an act of authentication and approval 
kK for reasons of convenience, and not in a true and real sense of grant 
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vs coment powers. It is on account of the realization of this fact at a 


that progressive states now-a-days allow corporations to organize — 
themselves under general laws. = 


After the colonies became independent, the idea that they were ager 


at once states and corporations was universally accepted and acted — 
upon. 

The third proposition on which the American system, as it would 
appear, is based is, that corporations may be formed of corporations. 
This proposition is now a familiar one to us in the industrial and social — 
as well as in the political world. As a corporation is a legal person, 
there is no reason why it cannot be a member of a corporation. The 


idea that a corporation may with other corporations, or even with _ 


other natural persons, form a corporation, is now so familiar to us 
as to be a commonplace. The modern ‘‘trusts” for industrial pur- 


poses and the modern ‘‘federations” of trades unions or other cor- > 


porations for social purposes, are made up of corporations as members. 


A holding or “trustee” or ‘“‘federating” corporation is created by 


the combining corporations which is given federal powers for the 
common purposes. The whole organization constitutes a corpora- 
tion composed of corporations. 

The conception of a corporation composed of corporations which 
should also be a state, was first worked out or at least foreshadowed 
by an arrangement between the colonies of Massachusetts Bay, 
Plymouth, Connecticut and New Haven, made in 1643, when Eng- 
land was paralyzed by civil war and the colonies, surrounded by 
enemies, were thrown on their own resources. These four colonies 
entered into a ‘‘Consociation”’ or ‘‘Confederation,’’ declaring that 
they did so “for mutual help in our common concerns, that as in 
nation and religion so in other respects we be and continue one.”’ 
The new federal corporation, by the name of ‘‘The United Colonies 
of New England,” was governed by a board of eight commissioners, 
two from each colony; the board having power, by a three-fourths 
vote, to bind the whole federal corporation and state for certain 
specified purposes. This corporation composed of corporations 
continued in existence and operation for over thirty years, dealing 
with the common interstate concerns of these four colonies and with 
their foreign interests, without much interference from England. 

From 1690 forward various schemes were proposed for federating 
the American colonies so as to form one federal corporation or state 
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either under Great Britain or in federation with that state. Among 
others, William Penn in 1697 formulated a very definite and complete 
_ plan. None of the plans for this purpose, however, was acceptable, 
but an arrangement was devised which, as it evolved, resulted in 
uniting the colonies and Great Britain into one corporation or state, 
_ which the colonies regarded as a corporation composed of corpora- 
tions, to which the name “the British Empire” became attached. 
From 1696 until 1765, there existed in England a governing tribunal 
_ for the common purposes of Great Britain and the colonies which was 
made up of members of the King’s Privy Council. This tribunal was 
 ¢alled ‘the Committee of the Privy Council for Plantation Affairs” 
and was assisted by a subordinate body called ‘‘the Commissioners 
_ for Trade and Plantations.” The whole British Empire, composed 
_ of Great Britain and the colonies was, as matter of fact, in cases 
arising before the tribunal, treated as if it were a corporation com- 
posed of corporations and as if it were a federal state composed of 
states; the state of Great Britain being in fact treated as the ruling 

_ state for the common purposes. 
. The fourth proposition on which the American system is based, 
it would seem, is, that to the convenient and orderly existence and 
operation of corporations, and of states which recognize themselves 
aS corporations, written charters or constitutions are necessary. 
— This is because limitations of power can be made effective only as 
they are carefully formulated in writing and published so as to be 
Ee - known to all concerned. As corporations are by their definition 
artificial persons and agents with limited powers, and as their 
Officers are agents oftentimes linked together in a complex series of 
operations where there is a great division of labor, it is essential 
A ad to their orderly and convenient management that these limitations 
of power should be formulated in written constitutions. The more 
complicated the corporation the more necessary the written formu- 


The discussion that was carried on prior to the American Revo- 

_ lution concerning the limitations of the powers of Great Britain and 

_ the colonies as constituent elements of the great state and corporation 

_ ¢alled ‘“‘the British Empire,” called attention to the necessity of 
i written constitutions. It had long been recognized that corporations 
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for industrial or social purposes could not conveniently exist except 
under written charters. Cities and towns also had discovered the 
necessity of having written charters. All the American colonies © 
except Virginia and New York were organized under charters recog- _ 


nizing more or less completely their corporate character, and the 
colonies had thus learned to appreciate the convenience of having _ 


their fundamental law contained in one document. The study of 


the relations between Great Britain and the colonies brought out _ ee 
the fact that the complex corporate and political unity called “the = 


British Empire’’ was under a constitution of its own quite different | 
from that of Great Britain. It also brought out the fact that there 
was a great difference of opinion as to what the provisions of the 
constitution of the British Empire were or ought to be. All Americans _ 
agreed that the empire was an aggregation of states under the head- 
ship of Great Britain, and that the powers of each of the constituent _ 


states were limited in such a manner that the whole British Empire  __ 


could hold together and operate for the common good. It was 
pointed out by writers on both sides of the water that so large and 
complex an organization of states ought to exist under a plan of organ- 
ization carefully formulated and written down in one document, soas _ 
exactly to express the limitations of the various agencies composing 
the government. The first act of the Continental Congress after 
deciding upon a declaration of independence, was to set about making __ 


a written constitution for the union of the colonies as states and 
corporations. All the colonies except Connecticut and RhodeIsland, 


in accordance with the suggestion of the Continental Congress, 
adopted new written constitutions. Connecticut and Rhode Island, — 
having power under their colonial charters to elect all their own 


officers, adopted their colonial charters as their state constitutions, — % 


and lived under them for many years after they became states. 
The fifth proposition on which the American system is based is, 
as it would seem, that in order to keep the various agencies in a cor- 


poration working within their proper spheres and in harmony with __ 
each other, there must be somewhere in the organization a superin- _ 


tending agency with power to nullify the action of all other agencies _ 
which is in excess of the powers which these agents ought properly 
to exercise. Where a corporation is composed of corporations and 


the constituent corporations are thus at the same time agencies of _ 2 
government and members of the larger corporation, the necessity 
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of having some superintending and nullifying power to secure the 
proper working of the complicated mechanism becomes still more 
evident. 

In the prevailing thought of the Americans, the king in council 
was the agency in the British Empire in which this superintending 
and nullifying power was lodged. The majority of the Americans 
regarded the Lords and Commons of Great Britain as the local legisla- 
ture of Great Britain, and insisted that it was the duty of the king 
advised by his privy council, as an arbitral and judicial tribunal, to 
use his veto power as a nullifying power for the purpose of nullifying 
even acts of parliament which this tribunal should find to be in | 
excess of the powers which Great Britain ought properly to have | 
exercised as a constituent state and a governmental agent of the - 
British Empire. It was because they considered that George III — 
had failed and refused to exercise this superintending and nullifying 
power, as the superintending and nullifying agency of the whole 
empire, and had united with his ministers and the lords and commons 
in attempting to assume patriarchal or imperial power in the federal 
state called ‘“‘the British Empire,” that he was held responsible in 
the Declaration of Independence for the disintegration of this federal _ 
state. 

The sixth proposition on which, as it would appear, the American | 
system is based, is, that the superintending and nullifying power is 
an agency of a judicial, and not of a legislative or executive nature; __ 
and that therefore, although it is an extraordinary kind of judicial 
power, it may more safely be committed to the judiciary than to 
the executive or the legislative or to an extraordinary agency outside 
of the legislative, the executive and the judiciary. Such an extraor- 
dinary agency might easily pervert a superintending and nullifying 
agency so that it would become in fact a patriarchal or imperial 
power. 

In the first written federal constitutions adopted by the American 
Union, it was sought to avoid the necessity of a superintending and 
nullifying tribunal by establishing between the colonies merely a 
permanent alliance or confederation advised by a Congress of am- 
bassadors. The Declaration of Independence was itself in part a 
written constitution of union of the American states, for in it they 

described themselves as ‘‘The United States of America;” but as it 
contained no specification of the powers which the union, as distinct 
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e states, should exercise, it created only a permanent alliance 
or confederation. The articles of confederation specified the powers 
of the union; the powers granted to congress being those which 
before the Revolution the king in council had exercised over the 
colonies as the federal head of “the British Empire” with their 
consent. These articles made no provision for any superintending 
and nullifying agency. They, however, denied to the union any 
power to lay or collect taxes, or to regulate interstate or foreign com- 
merce, or to acquire or govern colonies. As these were the powers 
respecting the exercise of which in the empire Great Britain had 
made excessive claims of power, and out of which the dispute between 
Great Britain and the colonies had arisen, it seems to have been hoped 
i that, by withdrawing these powers altogether from congress, disputes 
—— regarding the limits of powers would be avoided, and thus no superin- 
: tendence or nullification would be required. 

The Constitution of the United States, adopted in 1787, con- 
ferred these three disputed powers on the union and provided a 
method for nullifying acts done in excess of power by the union or 
by the states. This nullifying power as respects the limitations 
placed upon governments and states by that constitution, was vested 
| in the Supreme Court of the United States in the last instance, 
though permitted to be exercised by all the courts subject to the 
final decision of the supreme court. It was thus recognized as a 
judicial power, though of an extraordinary kind. This was logical; 
_ for the question whether an agent, a governmental officer, a corpo- 

gation or a state has exceeded his or its powers,can best be decided by 
the hearing and examination of evidence and the application of legal 
principles. 
ee - The seventh proposition on which the American system, as it 
would seem, is based, is, that in order to enable the judiciary to 
exercise its superintending and nullifying agency to prevent excess 
of powers of the other agencies of government, it is necessary that the 
Constitution of the federal state should be made the supreme lawof the 
a, federal state, and that the constitution of each state should, subject 
‘ to this supreme law, be the supreme law of the state. By such an 
arrangement, this extraordinary power of the courts is exercised as 
a part of their ordinary judicial functions in hearing and adjudicating 
cases between ordinary parties litigant, and there is little possibility 
that power exercised in this non-spectacular manner will ever be given 
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any spectacular setting so as to lead to the popular belief that the 


depositaries of this power are really exercising a patriarchal or an 


imperial power. 


said to depend upon the acceptance by the people of the proposition r 


that the limitations of the powers of their governmental — ‘a 


like other law by the courts. Only through the prevalence and» 
acceptance of this idea can there be assurance at all times against — 
the recrudescence of patriarchal or imperial power. 


The courts in the United States were, by the constitution of 


1787, given jurisdiction to superintend and nullify all action of any © 
of the governments limited by the Constitution of the United States _ 
by means of a provision which made the constitution, and the acts 
of congress in conformity with the constitution, “the supreme law 
of the land.” Under this provision the constitution is applied by the 
courts, with final appeal to the supreme court, in the same manner 
as other law, except that it is treated as supreme so that any govern- 
mental action inconsistent with its provisions is void. In thesame _ 
manner, the constitution of each state is its supreme law, subject — 
to the Constitution of the United States which as to the limitations © 
upon governmental power contained in it is supreme over all law 
throughout the United States. 

Enough has been said, it is hoped, to have satisfied the reader 
that our form of government is based on the propositions that govern- 
ments are the agents of the governed; that states are corporations; 
that federal states are corporations composed of corporations; that — 
in all corporations written constitutions are necessary to determine 
the limitations of the powers of the officers of the corporation and of 
the corporation itself; that in the case of corporations composed of © 
corporations, written constitutions are still more necessary to fix — 
the limits of the complex agencies; that within every corporation, 
and especially within every corporation composed of corporations, > 
there must somewhere be vested a superintending and nullifying e 
power and agency, which can promptly and effectively nullify all 


action done in excess of power, so as to on the whole mechanism © 
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and the whole artificial personality working to its full capacity and 
effectiveness; that it is safer, as preventing the possibility of the 
recrudescence of patriarchal or imperial power, to vest this superin- 
tending and nullifying power in the judiciary rather than in the 
legislative or the executive, or in any extraordinary governmental 
agency outside of and distinct from the legislative, the executive 
and the judiciary; and also more logical, since the superintending 
and nullifying power is judicial in its nature; and that it is necessary, 
in order that the judiciary should exercise this great power, that our 
written federal constitution should be the supreme law for federal 
purposes and our state constitutions supreme law for state purposes. 

Our system is therefore just, scientific and practical. It is more 
just, more scientific and more practical than any other system; 
for none would now assert that the patriarchal or the imperial theory 
of government is more just, more scientific and more practical than 
the agency theory, and all other systems are based on compromises 
between the agency theory and the patriarchal or imperial theory. 

It therefore re 1ains to attempt to discover in what respect 
our system is at the present time operating badly, and to attempt to 
suggest a remedy; and particularly to inquire whether the remedy 
can be had by the use of the initiative, the referendum or the recall. 

A constitution of a corporation or of a state must evidently 
deal with four different subjects: 

First. The organic structure of the corporation or state—that 
is, the relations which the parts of the mechanism bear to each other. 

Second. The relations between the governing board of the 
corporation or the government of the state, and the individuals 
composing the corporation or state as members of the corporation 
or citizens. 

Third. The relations between the corporation or state and its 
members or citizens, and those corporations or states with which 
it is federally or permanently connected or united, and their members 
or citizens. 

Fourth. The relations between the corporation or state and its 
members or citizens, and those corporations or states with which 
it is not federally or permanently connected or united, and which 
are “‘foreign”’ to it, and their members or citizens. 

The present defects in the working of our system are not with 


; as respect to = paeecenn described in the first, third or fourth specifica- 


i 4 
| 
23) 
( 
‘ed 
— 
‘ 
fea 
i : 
‘ 


300 Tue ANNALS OF THE AMERICAN ACADEMY 
tion. There is no complaint of the rulings of our courts in consti 
tional cases involving the relations between the different parts of our 
state and federal governments or between the Union and the states ag 
as parts of the mechanism of the Union, or involving our relations 
with our protectorates or dependencies, or with foreign nations, 
or with the citizens of any of these countries, or between our citizens 
and any of these countries or their citizens. The present complaint 
arises exclusively under the second specification. It is charged that 
our courts have ruled erroneously in constitutional cases involving 
the relations between the state and its citizens and inhabitants. In 
nearly all the cases where the courts are alleged to have made these | 
erroneous constitutional decisions, their decisions have been iade 
under constitutional provisions which declare that ‘‘no person shall be 
deprived of his life, liberty or property without due process of law.” 

On examining the decisions, it will be found that this consti- 
tutional provision has been gradually growing in importance in the 
estimation of the courts, until now it is regarded as furnishing a gen- 
eral test of the constitutionality of governmental action. In so inter- 
preting this provision, it seems that the courts have erred. ‘ 

By referring to the Petition of Right of 1627, presented by © 
the lords and commons of England to Charles I, where the expression __ 
“‘due process of law” first occurs in a constitutional document, we _ 
shall find that these words are there used exclusively as applied to _ 
cases where a man’s life, liberty or property is taken away on account __ 
of his alleged wrong-doing. The expression occurs in that petition — fy \ 
only in the following statement: vi. 

“That no man, of what estate or condition that he be, should 7 
be put out of his lands or tenements, nor taken nor imprisoned _ 
nor put to death, without having been brought to answer by due 
process of law.” 

As respects the receipt by the government of the property of 
good citizens as taxes to be used for the public benefit, the Petition 
of Right does not use the expression ‘“‘due process of law,” but the 
word “consent.” That provision reads: 

“That [the people of England] should have this freedom, tha 
they should not be compelled to contribute to any tax, tallage, aid 
or other like charge not set by common consent in parliament.”’ = 

Lord Coke, who is often wrongly quoted as authority for using 
the “due process of law”’ idity of all 
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forms of governmental action, held that quite a different test ought 
to be applied. In Bonham’s Case (8 Coke, 115—118a), decided in 
the court of common pleas in 1611, while Coke was chief justice, he 
said, delivering the opinion of the court: 

“When an act of parliament is against common right and reason, 
or repugnant, or impossible to be performed, the common law will 
control it and adjudge such act to be void.” 

His successor in the chief justiceship, Hobart, in the case of 
Day v. Savadge (Hobart, 87), decided about 1620, said, in delivering 
the opinion of the court: 

“An act of parliament, made against natural equity, as to make 

a man judge in his own case, is void in itself; for jura naturae sunt 
_ immutabilia, and they are leges legum (for the laws of nature are 
_ immutable, and they are the laws of laws).” 
om As late as 1701, Holt, Chief Justice of the Court of King’s 
Bench, in the case of City of London v. Wood (12: Modern, 669), 
_ approved Lord Coke’s statement in Bonham’s case. 

The American lawyers from the period of the Stamp act onward, 
led by James Otis, adopted the view of Coke. 

John Adams, in his autobiography, gives an account of the draft- 

ae _ ing of the first resolutions of the Continental Congress by the 
ss committee of which he was a member. One question, he tells us, 
was whether the resolutions should declare the powers of Great 
Britain over the colonies to be limited by “the British constitution 
and our American charters,” or whether they should “recur to 
i. the law of nature’”’ as the basis of their claim to have rights as the 
_ governed, against Great Britain as their supreme, but legally limited, 

- government. He says that he was “very strenuous for retaining 
_and insisting on”? the law of nature. The resolutions as adopted 
declared that the limitations of the governmental power of Great 
Britain as respects the colonies and their inhabitants existed “ by the 
immutable laws of nature, the principles of the English constitution, 
and the several charters or contracts.’”’ It was natural, therefore, 
that in the Declaration of Independence our ancestors should have 
based their claim to be absolved from their former political con- 

- nection with Great Britain, and to be independent states, on “the 
laws of nature and of nature’s God;”’ and that they should have 
asserted that governments, however instituted, can only exercise 
such powers as are asans as agente of the governed. Not to have 
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_ inserted this limitation that the powers exercised by guvernamnt 
must be “‘just”” would have been to have rendered the Declaration 
inconsistent with their previous contention, and would have made 

ks framers justly chargeable with bad faith. Having insisted in 

- the controversy with Great Britain upon the universal principle 

_ that the powers of all governments are limited to those which are 
expressly delegated and which are just, it was logically obligatory 
upon them to adhere to this general principle in the Declaration of 
Independence and to make this principle applicable to every govern- 
ment and state which should ever be formed by the American people. 
That they intended to do so, and that they used apt words to do so, 
there can be no doubt. 

The true limitations upon the powers of government in its rela- 
tions with the governed, when its action is directed to the general 
welfare as a trustee for all, and not to the punishment or correction 
of an individual or a class of individuals as a guardian for the weak 
and deficient, are, it would seem, to be found in the preamble of the 
Declaration of Independence and in the preamble of the constitu- 
tion. The Declaration is a federal constitution, since by it was 
formed the first union of the states. It is at the present time,inso 
far as it states general principles, our fundamental federal consti- — 
tution. It has never been rescinded, nor in any way amended. | 
It is not inconsistent with the constitution of 1787. The constitu- 


of happiness], governments are instituted among men, deriving their — 
just powers from the consent of the governed.”” This makes the test 
of the constitutionality and validity of all governmental action in 
civilized society, first, whether the action of the government was 
taken under powers derived from the consent of the governed,—that _ 


ie whether it is just as ‘ahaa with the natural laws of the ee, 
material universe and with those principles in society 
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are universally recognized as fundamental; which are formulated, 


perhaps as well as anywhere, in the Ten Commandments of the Old 
Testament and in the Two Commandments of the New Testament. 
This same limitation upon all governmental action is implied in the 
preamble of the Constitution of the United States when it declares 
that the people of the United States have ordained and established 
the constitution in order “to establish justice.” Even in states 
where there is no written constitution specifying the particular 
powers delegated to the government, there exists from the necessity 
of the case a general limitation upon the powers of government, 
so that the courts can nullify all governmental action which is unjust. 
That there must be a general power in any superintending and 
nullifying agency within a corporation to nullify any action of other 
agencies which is palpably absurd or unjust, goes without saying. 
A state or national law which should enact that a horse should be a 
_ man, or that two and two should make five, or which should give a 
_ reward to persons convicted of theft or murder, would of course be 
__ held void by any court of any state or nation in the world, as violat- 
_ ing the natural laws of the material universe or the fundamental 
_ principles of social justice as laid down in the Decalogue. Our courts 
can find ample authority for nullifying such acts in the provision of 
the Declaration of Independence which declares that governments 


ean exercise only ‘‘just’’ powers and in the provision of the preamble 


of the constitution that one of the purposes of the union is “to 
establish justice.” 

In the early constitutions of the states and in the fifth amend- 
ment of the Constitution of the United States, the expression “‘ with- 
- out due process of law’’ was used in the same connection as in the 
Petition of Right—that is, as limiting the power of the government 
to take away the life, liberty or property of the individual only when 
the governmental action is directed against an individual for alleged 
wrong-doing. In this connection the words meant that a person 
_ charged in court by another person with wrong-doing, or threatened 
_ by governmental action with loss of life or liberty or confiscation of 
_ property for alleged wrong committed against the state, could not 
be held by the government to be civilly liable and could not be penal- 
ized criminally except according to a proper procedure established 
in advance by law and according to principles of law duly formulated. 
In the fourteenth amendment, however, which was adopted after 
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the Civil War, for the purpose of giving the federal government 
power to prevent the southern states from reinstituting slavery by _ 
indirect means, the provision that no state shall “deprive any person __ 
of life, liberty or property without due process of law” was inserted 

in a connection where it might equally well be understood as covering 
cases where the state receives the property of honest citizens by way © 
of taxation, or makes general regulations for the public good, and 
where it is seeking to take away life, liberty or property from persons 

who are charged with wrong-doing. The courts, under the leadership 

of the Supreme Court of the United States, have construed this 
provision as applying to all kinds of governmental action. In so hold- 

ing it seems that the courts have clearly erred; since the expression 
“without due process of law,’’ as applied to all kinds of governmental 
action other than that whereby the government seeks to take away 


a wrong-doer, is clearly meaningless. 

As the natural result of the attempt by the courts to use the 
words “without due process of law” as the general test of the validity 
of all governmental action when these words have no meaning except 
as applied to one kind of governmental action, our decisions in con- 


stitutional cases involving the relations between the government and 
the individual have become illogical and confused. The attempt 


used in a wrong connection must necessarily lead to confusion. As 
the courts have applied an obscure and unreasonable test in the 
greater part of the cases involving the relations between the govern- 
ment and the governed, they have naturally fallen into the way of 
deciding theSe cases according to the personal or partisan notions — he. 
of the judges. si 
The true test, when laws passed in the exercise of the taxing _ 
power or the police power are claimed to be unconstitutional on : 
general grounds, is, it would seem, not whether they comply or not | 
with the “due process of law”’ provision, but whether or not they 
are “‘just.”” In applying this test, the courts will of course not hold 
an act of the legislature not to be “just,” unless it is so clearly _ 
“against common right or reason, or repugnant, or impossible to — 
be performed,” or “against natural equity”’ that for the court to re 
upheld it would be to make the court an instrument of injustice __ 
instead of a court of ae Thus in cases of is where no ea 
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want right or wrong was involved, the legislature would finally 

_ determine the rate of social and economic progress; the courts 
following the legislature. 

In the present situation, therefore, when our judiciary is under 

criticism, it seems that if the fourteenth amendment is agreed to 

be so worded that it requires the courts, in all cases involving the 

_ relations between the government and the governed, to decide by the 

“i _ test that the state shall not deprive the individual of his life, liberty 

or property without due process of law, that amendment ought to be 

amended. It would be sufficient if the words “for alleged wrong- 

_ doing” were inserted before the words “of life,” so that the phrase 

o". would read “nor shall any state deprive any person, on account of 

is 4 alleged wrong-doing, of life, liberty or property, without due process 


of law.” In case of governmental action aimed at individuals or 
corporations on account of alleged wrong-doing, it would then be 
_ the duty of the courts to see that the alleged wrong-doer had a fair 
_ hearing and trial under an appropriate process established by law, 
and according to principles of law duly established. 
. a But perhaps no such amendment is necessary. It may be 
4 considered that the fourteenth amendment was not intended to 
have the broad signification which the courts have attached to it, 
a and that the natural meaning to be given to the words above quoted— 
especially as the words “deprived of his life, liberty or property” 
are used, which almost necessarily mean a taking away on account 
of wrong-doing—is the restricted one according to which the pro- 
vision in which these words occur is confined to governmental action 
directed against alleged wrong-doers. Ifso, the words are ambiguous, 
and the courts can by their own construction give the amendment 
_ its proper meaning. 
The provision denying to governments the power to deprive 
individuals of their life, liberty or property without due process of 
_ law is one which occurs in most of the state constitutions, and the 
: state courts have followed the United States Supreme Court in con- 
_ struing it as applying to all forms of governmental action by state 
governments. If by constitutional amendment or by construction 
Le of the United States Supreme Court the restricted meaning above 
mentioned is given to this provision, the effect would be to induce 
the state supreme courts to restrict the meaning of these words in 


“Hy the state constitutions, and the confusion which has been caused by 
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attaching too wide and general a meaning to this constitutional 
provision should, it would seem, tend to cease. 

If the courts should thus by a proper construction of the words 
“‘due process of law’’ be put in the position where they would have to 
apply specific and easily understood limitations of governmental 
powers as tests in exercising their superintending and nullifying power, 
with the addition that they were obliged to nullify any govern- 
mental action that was clearly not ‘“‘just,”’ it is probable that there 
would not be much dissatisfaction with their constitutional decisions. 
If the issue was as to the application of a specific and plainly worded 
constitutional limitation, there would not be room for much personal 
or partisan reasoning by the judges. if the issue were as to whether 
-— particular governmental action was “just,” the court would hold 

ae = action unconstitutional only in case it was clearly absurd or 
<a impossible, as being opposed to the natural laws of the material 
universe, or in case it was clearly wrongful as being opposed to 
_ the fundamental principles of social justice formulated in the Ten 
- Commandments of the Old Testament and in the Two Command- 
ments of the New Testa 1ent. The natural laws of the material 
universe are necessarily fundamental law; and it is not too much 
to say that the Great Commandments are now accepted, in theory 
at least, throughout the society of nations, as fundamental law. 
. Courts in determining whether governmental action was or was 
-- not just would in fact be sitting not as state or national courts, but 
id as courts of the society of nations; for the same principles which 
7 = _ would determine whether a certain governmental action was unjust 
yo 4 a: in one nation, would equally control in a similar case in every other 
nation, and any court in deciding such a case would in a very true 
sense be applying the constitutional law of the society of nations 
as the supreme law. 

In passing it may be said that this conception of our national 
courts sitting as courts of the society of nations is not a fanciful 
suggestion, but is a practical political fact. More and more states- 
men and publicists everywhere are realizing and accepting as a fact 
of practical politics that there is a society of the peoples, states and 
nations of the world, which for want of a better name we call “the 
society of nations;”’ that this society is a corporation composed of 
corporatic 3 and a federal state, having a federal government which 
is the agent for the common purposes adi the es states and 
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nations governed; that this federal government does not consist 
of a body of definite persons, collected together in one place as the 
capital, and is not elected on the representative basis, but is made up 
of nations, states, governmental officers of nations and states, and 
publicists, scattered over the face of the earth, and is carefully 
arranged so as to protect the rights of the weaker states and nations 
and of all minorities; that this inclusive society and federal state 
Ls by various legislative methods formulated and is still formulating 
its own federal constitutional, statutory and customary law, com- 
monly known as “international law;” and that it is daily enforcing 
its federal law by various executive methods and particularly through 
the nations and states as its executive organs; and that therefore 
national courts, in determining what is “just,” are not at liberty to 
consider alone what is regarded as just by the “‘common juridical 
conscience’’ of their own nation, but must also consider what is 
regarded as just, and treated as fundamental law, by the “common 
juridical conscience’’ of the society of nations. 

We may, therefore, it would seem, reasonably hope that by mak- 
ing all our special constitutional limitations clear and distinct and 
easily understood,—which we shall do by giving the “‘due process 
of law”’ provisions a restricted meaning so that they will apply only 
where governmental action is directed against individuals as alleged 
wrong-doers,—and by making the only general test of constitution- 
ality the test of ‘“‘justice,”——regarding “‘justice’’ as that which is 
considered just by the “‘common juridical conscience”’ of the society 
of nations,—the courts will, as a general rule, act in a manner satis- 
factory to the enlightened intellect and conscience of the people. 
But when all precautions are taken it may still happen that the courts, 
as the superintending and nullifying agencies of our states as cor- 
porations, will occasionally err and will themselves exceed their 
powers and act unconstitutionally. The question arises, what shall 
be the remedy in such a case. 

One remedy which has already been frequently applied, is to 
amend our constitutions so as to recall the erroneous decisions and 
validate future governmental action of the kind which the courts 
have wrongly nullified. But such a process of amending our consti- 
tutions is dangerous to our system. Our written constitutions by 
such amendments are ceasing to be statements of fundamental 
poacigne and are becoming confused legislative codes. Thus by 
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this method of attempting to remedy the difficulty our written 
_ constitutions are being indirectly destroyed. It is necessary, there- 
fore, to consider other possible remedies. 
If we agree that states are corporations, the remedy to be applied 
where the courts of a state exceed their powers to superintend and 
he nullify other agencies and nullify wrongly, is the same as would be 
s. _ applied in a corporation if a superintending and nullifying official in 
a corporation should wrongly exercise his powers of superintendence 
_ and should nullify action which he ought to have allowed to stand 
as valid. The members of the corporation, while indulging in every 
: —~ in favor of the superintending and nullifying official, 
and relying, as reasonable men ought to do, upon his expert judgment 
_ to the fullest extent possible, would, if they were satisfied beyond a 
reasonable doubt that he had nullified action of an agent which he 
ie ought not to have nullified, either remove him by vote of the majority 
of the members or validate by similar vote the action which he pur- 
ported to nullify. 
“2 This seems to be what is meant by “the recall of judges”’ and 
“the recall of decisions,”’ as these expressions are now used by those 
who believe our courts have erred. The recall of judges is, however, 
used in two senses which it is necessary to distinguish from each other. 
There is a recall of judges for incompetence, and a recall of judges 
for having participated in constitutional decisions by which govern- 
mental action has been wrongly nullified. The recall of judges for 
incompetence, and the recall of judges for participation in constitu- 
tional decisions which are erroneous, stand on entirely different 
grounds. Every state or nation ought to have some orderly method 
of removing judges for incompetence. Impeachment does not meet 
such a case, since impeachment is permissible only where moral 
turpitude can be proved. The best method of removal see 1s to be 
by action of the legislature addressed to the executive, though there 
appears to be no serious objection to a referendum for this purpose — 
if the people prefer it, and it happens to work well in a given state or _ 
nation. The recall of judges for participation in constitutional 
decisions in which governmental action is erroneously nullified, or 
the recall of these decisions, must be by referendum, if at all; though 
the referendum need not actually remove the judges or actually 
reverse the decision. That the people assembled may exercise Sa 
right without necessarily destroying our system is evident. 
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in extreme sain clear cases, they not only may but ought to exercise 


in some manner the right to validate governmental action wrongly +. : 
nullified by the courts is also evident. That this is a dangerous _ 


power to be exercised by popular vote is also evident, since it is only _ 
in extreme and rare cases that the popular judgment would be likely | 
to be more correct than the expert judgment of the courts. Ifexer- | 


cised frequently and if exercised wrongly, it would tend to unsettle __ 


our whole system and in the end would probably destroy it. But — 
that a power is dangerous to exercise, is no reason why it should | 
never be exercised. That it is dangerous is a reason for using caution 


when the power is exercised, and the more dangerous it is the greater 


ought to be the caution in exercising it. 
The recall of judges and the recall of decisions, when used to 


correct aberrations in the constitutional action of the courts, should as 


undoubtedly be used rarely, and only in extreme cases and as a last | 
resort; and even then with caution and under the most careful safe- 
guards. It should always be remembered that the decision of a court — 
is final only in the case decided, and is never final as settling legal 


principles; that it is generally the part of wisdom t9 trust to experts 7 i 


in matters which are complicated and which can be fully mastered 
only by experts who give their lives to learning the art; that the 
court as an institution is everlasting; and that though one bench 
of judges may err, another bench may correct the error, so that the 
court as an institution is never likely to be wrong except temporarily. 
Considering the dangers of the recall of judges or the recall of deci- 
sions, it seems that it is on the whole safer, in all but the most extreme 
and rare cases, to trust to the courts correcting their own errors by 
the pressure of public opinion; never allowing them to forget, how- 
ever, that they are only the superintending and nullifying agencies 

of the state as a corporation, and that the people of the state as mem- | 
bers of the corporation have the right, which they can and will 
exercise in the last resort, to annul unconstitutional action of the 
courts as such superintending and nullifying agencies and to validate 
the nullifying action, or, at their option, to remove the judges who 
have thus erred. To grant that the courts in the United States have 
powers not subject to control by the people in the last resort is to 
make the courts the American patriarchs or emperors. Like every 
other governmental agency, our courts, whatever may be the func- 
tions they exercise, are the agents of the governed and form a part of 
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tries, they have a responsibility to the people which prevents the 


as will interfere with the performance by our courts of these func- 2 


tions; and there is much in the movement for recall of judges and — 


persists throughout the American jurisdiction, demanding that — 


governments shall be and remain the agents of the governed. 
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ee Though they have greater functions than the courts of foreign coun- © 
abuse O ese great functions. leTe appear#s no liken at there 
. will ever be such a use of the initiative, the referendum or the recall i 
ae recall of decisions to encourage the belief that sturdy manhood 


es ee Dean of the Law School, University of Pennsylvania. 
= The peculiar position of the judiciary in our constitutional 
system and the insistent demand for advanced economic legislation, 
has led in many instances to a conflict between the desires of the 
people and the decisions of the courts, especially some of the state 
courts, in respect to the constitutional right to enact what many 
: consider much-needed legislation. These conflicts have led many 
_ to insist that the people shall have a right to recall, by popular 
votes, judges with whom they have become dissatisfied. Colonel 
_ Roosevelt, on the other hand, has proposed that the people shall 
_ have what he terms a right to recall a certain class of decisions on 
state constitutional questions. 
In discussing the wisdom of any proposition it is essential to 
get first a clear idea of exactly what the proposition is. The strong 
_ protest from many members of the legal profession against Colonel 
Roosevelt’s plan is unquestionably in great part due to a misunder- 
_ standing of exactly what it is that he proposes. What he does pro- 
pose is this: If an act of the legislature is declared by the state courts 
Pe to violate a provision in the state constitution, after an interval for 
3 deliberation, the people of the state shall have an opportunity to 


ote on the question whether they desire to have the act become a 
_ law in spite of the opinion of the court that it is contrary to the 


: sons have supposed that Colonel Roosevelt meant that the court’s 
_ judgment in the case in which the act was held unconstitutional 
should be reversed; that the judgment which we may suppose to 
have been given for the defendant would, by the vote of a majority 
of the people of the state assembled in voting booths, be made a 
judgment in favor of the plaintiff! It is needless to point out the 
ridiculousness of such a proposition. Even if we can be so foolish 


as to suppose that any American commonw ealth could be inet ais 


Constitution 
oe Owing to his expression, ‘The Recall of Decisions,”” many per- 
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to adopt it, the provision would be, of course, unconstitutional under 
_ that clause of the fourteenth amendment of the federal constitution 
_ which provides that no state shall ‘deprive any person of life, lib- 
erty, or property without due process of law.” As I shall have 
occasion presently to point out, the meaning of that clause has per- 


a) _ haps been somewhat extended in recent years; but no one now 


_ doubts that whatever else it means, it unquestionably prevents a 
_ judgment being entered in favor of one party or the other in a crim- 


inal or civil suit by any other tribunal than a court. If A makes a 


claim against B, which B denies, B has the right to have the question 
_ whether the claim of A can be enforced determined by a court. 


‘When a court determines that one party to a suit is entitled to a 
_ judgment in his favor under existing law, constitutionally that 
_ judgment cannot be reversed except by a higher court, and what- 


ever difficulty there may be in the accurate definition of the word 
“court,” there is no question but that the voters of the state as- 
sembled in their respective voting precincts do not constitute a court. 
The plan proposed is not that the decision, meaning the judgment 


. oa in the case, shall be recalled, but that the decision, meaning the 


opinion of the court that the act is contrary to the constitution, 


e a shall be so far recalled, that, after an affirmative vote by the people 


that the act is invalid. 


mn As thus explained, the real issue presented by the proposition 
of Colonel Roosevelt is whether this new method of amending pro 
tanto the state constitution has practical advantage in view of the 
methods now in force. Or, to put the matter in another way: While 


_ the explanation of the real nature of the proposition deprives it of 


all revolutionary aspect, is there any practical necessity for it? I 
shall try to answer this question. 
The provisions of our state constitutions may be divided into 
_ two classes. First, there are those which deal with specific subjects. 
-* single example will suffice. The Constitution of the Stateof Penn- 
sylvania provides that ‘‘No act of the general assembly shall limit 
the amount to be recovered for injuries resulting in death or for 
injuries to persons or property.’"' Here we have a definite provision 
dealing with a specific subject. There is no possibility of misunder- 
standing its meaning and therefore practically no room for a differ- 


1 Art. m1, section 21. 


f in favor of the act, the court cannot in a subsequent case declare - 


ence of opinion as to its application. In view of it the State of 
Pennsylvania cannot now pass a compulsory workmen’s compensa- 
tion act, the essential elements of such an act being that the plain- 
tiff, irrespective of the negligence of the defendant, recovers a definite 
sum of money, while all rights under the existing law of negligence 
are abrogated. As applied to this concrete provision of the con- 
stitution, or to any similar specific provision, it may be freely ad- 
mitted that Colonel Roosevelt’s suggestion has no importance. 

Another and important class of provisions in state constitutions 
is those which enunciate general principles, of which by far the most 
important and indefinite is the one which in one form or another 
expresses the idea that no one shall be deprived of his liberty or 
property without due process of law. Originally, as in the fifth 
amendment to the federal constitution, this provision probably 
merely meant that no one should be deprived of his liberty or prop- 
erty by the arbitrary action of the executive arm of the government. 
This, however, is a question on which students of our history may 
reasonably differ. There is no doubt, however, that to-day, under the 
decisions of the courts, whatever it originally meant, it now means: 

First.—That the procedure by which a person is deprived of 
his liberty or what he claims to be his property, shall be “due’’ in 
accordance with the fundamental ideas of judicial procedure pre- 
valent among English-speaking people. 


Second.—That an act of the legislature is void which violates 


fundamental ideas of morality and social justice. 

The most difficult of human problems is the adjustment of the 
economic liberty of the individual with necessary governmental 
regulation and action. The freedom of the individual is still as always 
essential to progress. On the other hand, it is also essential to pro- 
gress that the people collectively by governmental regulation and 
action preserve and create conditions which tend to conserve and 
develop, not only the natural resources of the country, but the 
human resources,—the men, the women and the children. An act 
which limits the freedom of contract, or the use to which private 
property may be put, is usually spoken of as a police act; or an act 
passed under the police power of the state. If the act limits the free- 
dom of the individual in a wholly unnecessary manner it violates 
‘‘fundamental ideas of social justice,” and the courts will declare it un- 
constitutional under the due process of law clause. In so 
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of necessity, the judges must determine whether the act in question 
does or does not violate fundamental ideas of social justice. But 
ideas of rhorality and social justice change with changing social and 
economic conditions. A regulation of persons or property which is 
arbitrary and unfair to one generation is not necessarily arbitrary 
and unfair to another. When, therefore, an act is attacked before 
_ @ court as arbitrary or unfair, and therefore as depriving persons 
¢ their liberty or property without due process of law, the court 
is confronted with the question of the standard by which they shall 
s test the question presented: shall they test the act by the ideas 
prevalent in the past or by the ideas prevalent to-day? The courts 
_ have not given a clear answer to this question, and yet on the answer 
_ depends the usefulness of the functions performed by the courts 
in this class of cases. If the courts continually declare acts which 
are in accord with modern ideas of social justice, unconstitutional, 
_ because they violate some outworn system of political economy, 
_ they become intolerable clogs on the orderly solution of present 
‘social and economic problems. On the other hand, if they only 
_ declare unconstitutional, under the due process of law clause, those 
acts which do violate the ideas of social justice existing at the 
| ag present time, they perform a function of inestimable value. That 
any act passed under the police power which is not contrary 
_ to the preponderant ideas of social justice, and which does not violate 
any specific clause of the federal or state constitution should be 
_ upheld by the courts is beginning to be generally recognized. Thus, 
YS ‘Mr. Justice Holmes, speaking for the supreme court said: “The 
ror police power extends to all the great public needs. It may be put 
me forth in aid of what is sanctioned by usage or held by the prevailing 
noe ~ morality or strong and preponderant opinion to be greatly and im- 
mediately necessary to the public welfare.’” 

Unfortunately the courts have not always followed the rule 
here laid down. A judge is not only influenced by precedent if 
other decisions have been made on similar legislation, but he is 
also consciously or unconsciously influenced by his own ideas of the 
necessity for the legislation. These ideas are the result of his edu- 
cation and experience, and this education and experience are not 
always such as to tend to make him sympathize with modern social 
and industrial legislation. The education and experience of different 
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judges vary, and therefore, no lawyer pretends to be able to recon- 
cile all the decisions under the police power of the different courts 
of the United States or even of a single court. Of course, there 
are a large number of supposable acts, and some that have been 
- actually passed, that are contrary to present ideas of social jus- 
tice, and therefore are clearly arbitrary and unfair. When a court 
declares such an act void no protest is heard. The weight of public 
opinion is back of the decision, for the court has correctly interpreted 
the then prevailing sentiment, the test of due process in this con- 
nection. 

The widespread feeling among laymen against courts, and even 
against written constitutions, which is a new and, I believe, an alarm- 
ing feature in the current thought of the day, is due to the action of 
the courts in holding unconstitutional much of the legislation de- 
signed to rectify some of the more glaring evils of our present indus- 
trial system, such as statutes regulating hours of labor, work in tene- 
ments, workmen’s compensation acts, etc. From the point of view of 
those keenly interested in such questions and coming in daily con- 
tact with the classes of the community practically affected by them, 
the effectiveness of such legislation often necessitates provisions 
_ which, to persons brought up under the economic and social philos- 
__ ophy of a few decades ago, appear unnecessary and arbitrary. Thus, 
much legislation which has been passed after years of effort on the 


| — part of those having special knowledge of existing conditions, and 


representing what to them, and indeed to the average man, is plain 
social justice, has appeared to some judges as unnecessary and 
arbitrary, and therefore has been held unconstitutional, under the 
_ due process of law clause in the constitution. Indeed, any one who 
has had anything to do with promoting social legislation knows, 
that no matter how carefully an act may be drawn, there is always a 
doubt in regard to its constitutionality until it is supported by the 
highest court of the state or by the Supreme Court of the United 
States. Any important act of any state legislature regulating social 
_ or industrial conditions is at the present day often little better than a 
_ patent issued by the government in a new art—of doubtful value 
- until it has passed the gauntlet of the courts. 
Numerous illustrations may be cited. For example, in 1886 
the Supreme Court of Pennsylvania held unconstitutional an act 
_ which prohibited the payment of the wages of miners in anything 
but money. The act was aimed at the store-order system of pay- 
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a ment, which was regarded by many persons as one of the great 
- evils of the mining regions. The court might have held the act 
unconstitutional because it did not apply to all laborers. But Mr. 
Justice Gordon, who gave the opinion, declared that the provisions 

“are utterly unconstitutional and void inasmuch as an attempt 

has been made by the legislature to do what in this country cannot 

be done; that is to prevent persons who are sud juris from making 

their own contracts.”” In order to make it entirely clear that the 
ground of his decision was merely that the act was arbitrary, he 

tells us that the laborer “‘may sell his labor for what he thinks best, 

_ whether in money or goods, just as his employer may sell his iron 
and coal; and any and every law which proposes to prevent him 
_ from doing so is an infringement of his constitutional privileges, 
and consequently vicious and void.” In view of the actual conditions 
in the coal regions at that time, the court’s defense of the liberty of 


_ of the ridiculous and the pathetic, while the fundamental distinction 

_ between the act so unceremoniously declared unconstitutional by 
the court, and an act prohibiting usurious contracts, is hard to 

understand. 

‘aT In spite of the opinion of the Pennsylvania court that in this 
country such an act cannot be passed, many of our states have passed 
— such acts, following similar acts in Germany and England; and, 
the opinion of the Court of lvania has been 


: 1 been held constitutional in West Virginia, in Tennessee, in Colorado, 
and, in the case of Knoxville Iron Company vs. Harbison, by the 
_ Supreme Court of the United States. The condition, therefore, in 
Pennsylvania is that, while an act prohibiting the payment of lab- 
_ orers in store orders is constitutional under the federal constitution, 
aa and while such legislation has been upheld in other states of the 
‘Union, it would require a formal amendment of the state constitution 

to make possible such legislation in ras. , 
In the well-known “tenement-house case,’’* an act of New York 


Frorer vs. The People, 141 Ill. 171 (1892). 208 


‘ Kansas os. Haun, 61 Kan. 146 (1899). 

5 State vs. Loomis, 115 Mo. 307 (1893). 

#183 U. S. 13 (1901). 

? For the cases and discussion of the acts dealing with store orders see “ Freund on the Police 
Power,"’ sections 319, 320 and 321. = 

8 In re Jacobs, 98 N. Y. 98. 
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declared unconstitutional. In Nebraska it was held to be beyond 
the power of the legislature to provide that eight hours should con- 
stitute a legal day’s work for all classes of mechanics, servants and 
laborers other than those engaged in farm and domestic labor. The 
court regarded the statute, not only as class legislation, but also as 

an interference with the liberty to contract. 
Colonel Roosevelt follows Mr. Justice Holmes. He believes 
that what is due process of law depends on present, not on past 
ideas of social justice. Therefore, when a court declares that a 
- particular act deprives a person of his liberty or property without 
due process, it is in accordance with scientific principles to submit 
to the people the question whether the act is to them arbitrary and 
unfair. As all the court has done is to declare that the act is not 
justified by the “strong and preponderant opinion,” there is no 
- reason why the correctness of the conclusion should not be referred 
to popular vote, in order that it may be tested in the laboratory 

where that opinion is formulated. 

But at this point it may be pointed out by those who doubt 
the practical value of Colonel Roosevelt’s proposal, that, under our 
present system, if the court should be mistaken in regard to the 

_ ideas of social justice prevalent at the time in the community, all 
the people have to do is to have an amendment passed to their con- 
stitution specifically stating that an act of the character declared 
void by the court shall not thereafter be regarded as depriving any 
one of his liberty or property without due process of law. 

It is well, however, to realize the practical result of this process 
of specific amendment as applied to the due process of law clause. 
By such amendments the people do not merely sanction a particular 

- compensation act, or particular act regulating the hours of labor; 
but any compensation act or regulation of hours act which may be 
passed no matter how arbitrary its provisions. 

: This is exactly what has happened in New York as a result of 
the decision of the court of appeals holding the Workmen’s Compen- 
sation Act unconstitutional. The people of the state seem to differ 

_ from the court on the question whether such an act is contrary to 
the fundamental rules of social justice. The bar association and 
other bodies more especially interested have, therefore, undertaken 

7 I~ to urge the legislature to amend the due process 
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specific declaration that nothing therein shall be held to prevent “= 
workmen’s compensation act. The amendment which has already 
_ passed one legislature is as follows: 


. Nothing contained in this constitution shall be construed to limit the power of 
a the legislature to enact laws for the protection of the lives, health, or safety of 
employees; or for the payment, either by employers or by employers and em- 
ployees or otherwise, either directly or through a state or other system of insurance 
or otherwise, of compensation for injuries to employees or for death of employees 
resulting from such injuries without regard to fault as a cause thereof, except 
where the injury is occasioned by the wilful intention of the injured employee 
to bring about the injury or death of himself or of another, or where the injury 
results solely from the intoxication of the injured employee while on duty; or 
for the adjustment, determination and settlement, with or without trial by jury, 
of issues which may arise under such legislation; or to provide that the right of 
such compensation, and the remedy therefor shall be exclusive of all other rights 
and remedies for injuries to employees or for death resulting from such injuries; 
or to provide that the amount of such compensation for death shall not exceed 
a fixed or determinable sum; provided that all moneys paid by an employer to 
his employees or their legal representatives, by reason of the enactment of any 
_ of the laws herein authorized, shall be held to be a proper charge in the cost of 
operating the business of the employer. 


= When the amendment is finally adopted practically any com- 
; pensation act will be constitutional as far as the state constitution 


is concerned. For instance, an act might be passed providing that 
a man permanently disabled could only recover an equivalent of 
half wages for one year, and the courts, bound by the amendment, 
. 4 would be obliged to hold the act constitutional. Thus, under the 
present system, if the people of the State of New York do not adopt 
s ca a formal amendment to their constitution, they cannot have any 
_ workmen’s compensation act. On the other hand, if they do adopt 
the amendment proposed they can have, not only the particular 
compensation act which was passed, but any compensation act, 
no matter how arbitrary some of its provisions or classifications 
might be. 
Or again take some recent history in Colorado. In 1899 the 
supreme court of that state declared unconstitutional an act which 
_ prohibited the employment of persons in underground mines for 
Re than eight hours per day, except in case of emergency where 
life or property was inimminent danger.*® This decision was rendered 
¥. in spite of the fact that the Supreme Court of the United States had, 
during the previous year, held that a statute of Utah, identical in 


* In re Morgan, 26 Colo, 415 (1899). 
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terms except as to the penalty prescribed, was a valid police regula- 
tion. As a result of this decision, the people of Colorado in 1901 
approved the following amendment: ‘The general assembly shall 
provide by law, and shall prescribe suitable penalties for the viola- 
tion thereof, for a period of employment not to exceed eight (8) 
hours within any twenty-four (24) hours (except in case of emergency 
where life or property is in imminent danger) for persons employed 
in underground mines or other underground workings, blast furnaces, 
smelters; and any other reduction works or other branch of industry 
or labor that the general assembly may consider dangerous to health, 
life or limb.”” Hence, exactly as in the other illustration given of 
workmen’s compensation acts, any act regulating the hours of labor 
in the employments mentioned which the legislature chooses to pass, 
no matter how arbitrary the regulation, must be upheld by the courts 
acting in obedience to the amendment. It would be entirely possible 
for the general assembly to prescribe six hours, or four hours, or any 
period less than eight hours as the period of employment. 

It takes no prophet to foretell that, with the prevailing desire 
for legislation which will correct some of the more obvious defects 
of our social and economic system, if the courts of a state are out 
of sympathy with such legislation, it will not be long before, by 
successive amendments, the due process of law clause of the constitu- 
tion of the state will be practically abrogated. If no other system 
be provided, the present method of constitutional amendment, 
_ while permitting the people ultimately to express their desires in the 
constitutions, will, in the necessarily short statement of specific 
- amendments, endanger other constitutional guarantees of their 

liberties which all consider essential to retain. 
| The advantages of Colonel Roosevelt’s suggestion as applied 
_ to such instances as those referred to are obvious. He provides, 
it will be observed, a method of obtaining legislation which does 
correspond to the prevailing ideas of fairness and social justice, 
while at the same time retaining in our constitutions the principle 
_ that no act which is arbitrary or unfair should be recognized as law. 

There is, however, one illustration which has been produced to 
show that the plan proposed by Colonel Roosevelt, instead of being 
a moderate and sane proposition as here claimed, is radical and 
dangerous. There isa class of cases in the courts, which, instead of 
Holden vs. Hardy, 169 U. S. 366 (1898). 
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declaring an act unconstitutional, merely states that it is unconstitu- he 
tional as applied to the particular party to the litigation before the 
court, but not necessarily unconstitutional as to all persons who might 
be brought under its provisions. The case of Pennsylvania Railroad 
vs. Philadelphia" is a case in point. In that case the court declared 
that the act of April 5, 1907," which provided that no railroad in 
the state should charge more than two cents a mile for the transpor- 
tation of passengers, was unconstitutional as applied to the Penn- 
sylvania Railroad, because that railroad could not make a reasonable 
return on its investment under such a regulation. At the same time 
the court admitted that, as far as the act applied to another railroad 
operating under different conditions, it might be constitutional. 
Similar decisions might be and have been made where the legislation 
has fixed the price on gas or other commodities furnished by a public 
service corporation. 

It is pointed out that had the plan proposed by Colonel Roose- 
velt been in operation, the question whether the act should or should 
not apply to the Pennsylvania Railroad could be put to popular 
vote, and a vote in the affirmative would in effect, as far as the 
future charges were concerned, reverse the judgment. 

It is, of course, beyond question that the plan proposed by 
Colonel Roosevelt would cover such a decision as the one referred 
to. The act declared that no railroad operating in the state should 
charge more than two cents a mile. There is no question but that 
the act applied to charges by the Pennsylvania Railroad. The 
court, therefore, declared the act unconstitutional as applied to 
conditions to which it was clearly intended to apply. 

Personally, I believe that an act of the legislature which does 
not confer the power to make railroad rates on a commission, but, 
as the Pennsylvania act did, lays down by direct legislative action 
a definite rate, is essentially unsound and vicious. I have, there- 
fore, sympathy with the very natural inquiry: ‘‘Would you put the 
question to the people as to whether such an act, in spite of the 
opinion of the court that it left some at least of the railroads of 
the state without an adequate return on their investment, go before 
the people to be voted on?’ My reply to this question is that I 
certainly should not sign a petition to have such an act placed before 
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the people, any more than I would move for its consideration, or 
vote in its favor if I were a member of the state legislature. 

But the plan proposed by Colonel Roosevelt is not, in relation 
to the illustration now under examination, essentially different 
from the method of amendment now in force. It is perfectly possible 
to-day to amend our state constitution by popular vote, and then 
adopt a two cents a mile railroad rate bill, if there are enough per- 
sons determined to have such an act. Colonel Roosevelt’s proposi- 
tion, therefore, involves but a change in method. And, furthermore, 
there is just as much likelihood of the people of the State of Penn- 
_ sylvania losing their heads and insisting on the adoption of such an 
; P amendment, as there is, under Colonel Roosevelt’s plan, of their 
_ re-adopting such an act as the one referred to, after the decision 
of the court holding that, as applied to at least one railroad, it is 
unconstitutional. 

There is a large number’ of persons who believe that the system 
Y. rt by which a court is permitted, under the due process of law clause, 
<- to declare void an act of the legislature, merely because they believe 
_ that the act is arbitrary and unfair, is unwise. Such persons assert 
that this power in the courts makes of thts country a ‘‘judocracy,” 
and that the rule of judges is in the long run as intolerable, as the 
Si rule of an aristocracy or of any other special class. But, personally, 
en : I believe, that many acts are passed by legislatures without much 
consideration, and often at the instance of particular classes of the 
community, which do violate prevalent ideas of social justice, and 
that it is a peculiar advantage of our system of government in the 
_ United States, that we have a judiciary charged, by custom at least, 
if not by direct mandate, with the duty of refusing to regard an act 
as valid if in their opinion it is arbitrary and unfair. It is submitted 
that the people are entitled to be told by the court, that the act 

which the legislature has passed, is, in the opinion of at least the 
majority of the members of the highest court of the state, an arbitrary 
act. If after full notice and consideration they then choose to differ 
from the court, and adopt the act or a constitutional amendment, 
it can at least be said that the act was adopted on due consideration. 
I have, however, on the other hand, no sympathy with those persons 
who declare, that merely because an act has appeared as arbitrary 
and unfair to a small body of men—perhaps merely to three out of 
four out of reaf 


» 


r 


CONSTITUTIONAL AMENDMENT BY POPULAR VOTE 321 
3 
4 ig? 
~ 
a 
by 
= 
A: wig 


THE ANNALS OF THE AMERICA 


a * act like it cannot become a law, irrespective of the desire and opinion 
of the people. As between these two extremes—the desire of those 
e. on the one hand who would take from the judges all power to declare 
an act unconstitutional under “the due process clause,’’ and on the 
_ other hand the desire on the part of a few to place all progress in 
social legislation at the mercy of the courts, the proposal of Colonel 
Roosevelt appeals as a moderate and sane proposition, tending to 
preserve the court in its power to set aside acts which appear to the 
judges as arbitrary, and yet at the same time preserving to the people 
the power ultimately to express in legislative form any law which a 
persistent majority desires. 
— This perhaps is the proper place to refer to a question which 
is frequently asked: Under Colonel Roosevelt’s plan, how far would 
ae action of the people in enacting legislation which the court has 
_ previously declared to be contrary to the state constitution, be 
regarded as a precedent which should influence the court when the 
act approved by the people is repealed, a second similar act is passed, 
and the question of the second act’s constitutionality is brought 
before the court? If the original act was declared unconstitutional 
because it violated some specific clause of the state constitution, as 
_ the clause to which I have referred from the Constitution of Pennsyl- 
_- Vania, or a Clause protecting the obligation of contracts, the action 
of the people would, and should, have no effect on the court when 
_ another and similar act was before it. But as ‘‘due process of law”’ 
_ is that which corresponds to the preponderant and prevalent ideas 
_ of social justice in the community, a vote of the people adopting 
such an act as, for instance, a workmen’s compensation act, would, 
and should, have great weight with the court when the second act 
on the same subject came before it, but so far only as it shows that 
such legislation, in its principle, is not arbitrary and unreasonable. 
There is one matter which has tended to somewhat obscure 
re the fundamental idea which is back of Colonel Roosevelt’s sugges- 
= tion. At the present time the method of amending our state con- 
stitutions differs greatly among the several states. In many states, 
_ the method of amendment is exceedingly cumbersome. In my own 
; tate, Pennsylvania, for instance, in order to amend the state con- 
_ stitution, the amendment must be passed by two successive legis- 
_ latures before it can be voted on by the people, and the legislature 
_ meets only on alternate years. As a result “ this and similar con- 
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ditions in other states, there is a very widespread feeling among 
large classes of people that the methods of amending state consti- 
tutions, and even our national constitution, should be less cumber- 
some than they are. This is not the place to enter on a discussion 
of the merits or demerits of this suggestion. The plan proposed by 
Colonel Roosevelt is, as I have tried to show, a method of dealing 
with differences of opinion between the court and the people on 
what regulations are arbitrary and unfair when applied to existing 
social and economic conditions. The length of time which should 
elapse between the decision of the court declaring the act void and 
the vote of the people on the act is a matter of detail. By this I 
do not mean it is unimportant. It is very important that the people 
shall have an opportunity to consider carefully the act and the 
opinion of the court before being asked to vote upon it; but at the 
same time, it is a detail in that it does not affect the essential features 


: af of Colonel Roosevelt’s plan, whether the interval of time is three 
months, six months, a year, or even more. 


One other matter should be referred to. Colonel Roosevelt 


has emphasized the fact that his suggestion for all present practical 


purposes applies only to acts which have been declared unconsti- 
tutional because they violate state constitutions, and not to acts 
declared unconstitutional because they violate the national con- 
stitution. I have emphasized the fact that the value of the sug- 
gestion made by him is largely confined to cases in which acts have 
been declared unconstitutional because they violated that clause of 


.% Fs the state constitution which prevents property from being taken 


_ without due process of law. But the fourteenth amendment of the 
- federal constitution also contains a provision “that no state shall 
deprive any person of his life, liberty, or property, without due 
process of law.’’ Suppose an act comes before the state court and 
is declared unconstitutional because depriving a person of his prop- 


7 _ erty without due process of law contrary to that provision in the 
state constitution. Subsequently, under Colonel Roosevelt’s plan, 
_ the act is voted on by the people, and becomes, as far as their votes 


can make it, a law of the state. The act again comes before the 
same court. The action of the people prevents that court from say- 
ing that the act is not a law because against the state constitution; 
but what prevents them from declaring the act unconstitutional 
because it violates the fourteenth the con- 
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stitution? There is, of course, nothing to prevent their doing so. 
There is nothing, for instance, to prevent the Supreme Court of 
New York, after the state constitution is amended so as to permit 
the passage of a workmen’s compensation act, and another work- 
ae men’s compensation act is passed, from declaring the new act void 
ss wnder the federal constitution. But the action of the people has at 
--—- Jeast enabled the question of the constitutionality of the act under 
the federal constitution to be brought before the Supreme Court of 
the United States. It is true that the methods of doing this under 
the present provisions of the Federal Judiciary Act are exceedingly 
cumbersome. Under the twenty-fifth section of that act, it is at 
present impossible to take a case to the Supreme Court of the United 
States from the highest court of the state where the latter has de- 
clared the act unconstitutional under the federal constitution. To 
bring the question before the supreme court, therefore, a case, and 
perhaps the first Case, must be brought in the federal courts under 
the provisions of the third article of the Constitution of the United 
States which gives to those courts jurisdiction in cases of diverse 
citizenship. There is, however, a movement, now embodied in an 
act pending in congress, and which has the support of the American 
Bar Association, to amend the judiciary act which, should it be 
successful, will enable an appeal to be taken to the Supreme Court 
of the United States from a state court by either party, when the 
state court holds an act unconstitutional under the federal consti- 
tution. In any event, however, as stated, the Supreme Court of 
_ the United States would have an opportunity to pass on the question. 
i It may be asked, what would be done when the Supreme Court 
4 of the United States declared an act unconstitutional under the 
“due process” clause of the fourteenth amendment? If Colonel 
Roosevelt’s plan is sound, why should it not apply and the act be 
___- referred to all the people of the United States? There is, of course, 
re a in theory no reason why this should not be done. I think, however, 
4 you will agree with me that it will be better to meet that question 
_ when, in passing upon acts demanded by the sense of social justice 
prevalent in the persistent majority of the people, the action of the 
Supreme Court of the United States in repeatedly declaring them 
unconstitutional, has created a strong sentiment among the people 
that that court does not represent modern ideas of social justice. 
While this is the feeling towards many state courts, it is not 
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y the feeling towards the Supreme Court of the United States. 
‘There is, I am glad to say, a very general belief that that court, 
as now constituted, is probably in reasonably close touch with the 
desire of the people for social and economic legislation looking to 
the betterment of the conditions of life. The prevailing confidence 
that the Supreme Court of the United States will uphold, in spite 
of the decision of the Court of Appeals of New York, the constitu- 
tionality of any reasonable workmen’s compensation act, either 
elective or compulsory, is an example of what I mean. Therefore, 
I think Colonel Roosevelt indicates the possession of a very large 
measure of practical wisdom when he suggests, that the plan he 
proposes, for the present at least, be confined to acts declared uncon- 


be 


6: 


| 
“4 stitutional by state courts under state due process of law provisions. rae . 
q 


pha: 


= 
‘ 
‘ 


© 

eat. 
q 


NOTES 


Addams, Jane. A New Conscience and an poy Evil. Pp. xi, 219. Price 
$1.00. New York: Macmillan Company, 1912. 

Jane Addams’ essays are always full of grace and dignity. Few persons could 
take the great mass of evidence revealed by investigations of the social evil in 
at Chicago, eliminate the gruesome details, and still give so clear an insight into its 
i horrors, and leave such a feeling of sympathy for its victims as Miss Addams. 

- No one can take exception to the treatment or fail to be roused by her arguments. 

. Just as slavery, though strongly entrenched as a vested interest, was finally 

_ destroyed, so may prostitution. This involves not merely a frontal attack on 
the evil and those who profit therefrom but more attention to the education of 
children, the supervision of amusements, and the raising of wages of working 
_ girls. The elimination of disease must be sought. In this new exercise of social 
_ control women must take active part—another reason, in the author’s opinion, 

for the suffrage. 


a Alden, Percy. Democratic England. Pp. xii, 271. Price $1.50. New York: 
Macmillan Company, 1912. 

Compared with several of the continental countries, England began late to 

- develop a program of social legislation. But under the present liberal ministry 

the late beginning has been more than neutralized by a progress that bids fair 

soon to put England in the van of industrial nations that are striving to raise the 

weak to the level of the strong: No more sympathetic nor telling picture of this 

- movement could be outlined than this timely book affords. The problem of the 

; child, of sweating, and of the unemployed, are portrayed from the standpoint 

of the legislation of the past decade; sickness and old age are set forth as sources 

_ of ills, both mitigable and removable by legislation and social action; and housing, 

_ municipal utilities, and the uses of land likewise are treated as objects of govern- 

mental concern. The old Jaisses-faire attitude has indeed disappeared, and in its 

stead has come the determination, seconded by action, that the bodies and spirits 

of men and women, who have sacrificed themselves for the race, shall, no longer, 
be trodden down by “the hungry generations.” 


- Antin, Mary. The Promised Land. Pp. xv, 373. Price $1.75. Boston: Hough- 
ton, Mifflin Company, 1912. 

A remarkable story written in simple and fascinating fashion. It is the auto- 

_ biography of a woman who was born in Russia, a Jewess, whose family lost its 

possessions and sank into abject poverty. The author came with her family 

= to America early in her teens. The gradual translation as it were into an American 

with most intense pride in our country and hopefulness as to its future is most 

encouraging in these days when the air is full of problems. The volume deserves 

__ wide reading. In quality it compares favorably with the best of such immigrant 
interpreters as Riis and Steiner. 
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- 2 Bolton, R. P. Building for Profit. (2d Edition.) Pp. 124. New York: The 


ry DeVinne Press, 1911. 
_ The second edition of Mr. Bolton's work which has just appeared, while retaining 
the valuable portion of the first edition, is more valuable through the intro- 
: Real estate owners and operators have come to regard 
the question of the suitability of buildings for different locations as a scientific 
matter, upon the correct solution of which the profitableness of the investment 
<a: =r directly depends. Mr. Bolton has pointed the way by which the ordinary indi- 
__ vidual can work out this problem for himself. 
Besides a great wealth of material upon the cost of buildings and the depre- 
ciation and operating expenses of various types of building, Mr. Bolton lays 


Bond, F.D. Stock Prices: Factors in their Rise and Fall. Pp. 124. Price $1.00. 
New York: Moody’s Book Department, 1911. 


Bowker, R. R. Copyright: Its History and Law. Pp. xxiii, 709. Price $5.00. 
Boston: Houghton, Mifflin Company, 1912. 
A book much needed, and one which will be of distinct value to lawyers, publishers 


7 It shows an intimate acquaintance on the part of the author with what 
_ might be called “copyright atmosphere,” which is at once useful and interesting. 
Being intended for lay as well as law readers, its methods are quite unlike Scrutton 
and Macgillivray, and it is also quite dissimilar to Mr. Drone’s work, which, 
however, had a somewhat similar purpose. The growth of the law in exactness, 
both by reason of judicial interpretation and the Code of 1909, is well exhibited 
by a perusal of this and the last named work. Mr. Drone discussed with great 
learning questions then quite indeterminate and Mr. Bowker is able to state the 
law definitely. 
As a whole, the work discloses infinite industry and brings together a mass of 
valuable information concerning the law of literary property, much of which is 
not to be found in law books and decisions. 


Brehaut, E. An Encyclopedist of the Dark Ages—lIsidore of Seville. Pp. 274. 
New York: Longmans, Green & Co., 1912. 


Burch, H. R., and Nearing, Scott. Elements of Economics. Pp. xvii, 363. Price 
$1.00. New York: Macmillan Company, 1912. 


Butler, N. M. Why Should We Change Our Form of Government? Pp. xiv, 158- 
Price 75 cents. New York: Charles Scribner’s Sons, 1912. 

President Butler’s monograph is a collection of addresses in which are given the 

usual statements made by those who radically oppose the initiative, referendum 

and recall. President Butler says that the referendum would “degrade our 

legislative bodies and reduce them to intellectual, moral and political impotence.” 

The initiative he avers to be “the most preposterous and the most vicious of all 
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_ down formulas by which the expediency of different building plans may be decided, 
eae 1 and a suitable type of building determined. This volume should be in the library 7 
J a fe , of every one interested in central business real estate, and of everv real estate a 
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the proposals that have been brought forward in the name of direct democracy.” 
“All that can possibly be accomplished by the initiative is to strike the heaviest 
possible blow at representative institutions, and to remove the last inducement 
to bring able, reflective and intelligent men to accept service in a legislative 
body.” He thinks that “the recall will assist the initiative and referendum in 
diminishing the consistency, the intelligence, and the disinterestedness of govern- 
ment, because it will help to keep high-minded and independent men from accept- 
ing nomination and election to public office."" He believes that the proper pro- 
cedure is to perfect our form of government but not to change it; though he points 
out no particulars in which our present plan even needs perfecting. ‘Our fathers” 
were endowed with rare insight by which they could lay well the “noble founda- 
tions” of our government; but to their children, so far as one can glean from the 
monograph, is not given sufficient insight to change even the details of the struc- 
ture to be erected on the foundations the fathers ‘‘so nobly laid.”” The closing 
chapter is entitled The Revolt of the Unfit, a revolt that “primarily takes the 
form of attempts to lessen and to limit competition, which is instinctively felt, 
and with reason, to be part of the struggle for existence and for suécess.” 

Carlile, W. W. Monetary Economics. Pp. xii, 307. Price $3.00. New York: 

Longmans, Green & Co., 1912. 

This volume is made up partly of previously published articles and partly of new 
material. It is in large part a criticism of current economic theory, both from the 
standpoint of method and of foundation material. Only the last three chapters 
deal with matters of a concretely practical nature. As a fact, however, the whole 
book is an argument for the practicalizing of theory. Words and phrases in 
economic usage are condemned unless they coincide with usage in the practical 
business of life. ‘‘Marginal’’ terminology is flouted on this ground. The reason- 
ing of the marginalists is likewise condemned on several grounds. In the first 
place a monetary society, such as ours, cannot be interpreted in terms of a Crusoe 
economy, and in the second place the simplified psychology of mathematically 
inclined reasoning on value cannot supply an explanation of social value. The 
gap between artificially simplified reasoning of this description and the realities 
of life is too wide to be bridged by the casual efforts of those who translate the law 
of diminishing utility into terms of price. What such a casual attempt seems to 
bridge “‘is in reality untold millenia of life and progress.” 


The Catholic Encyclopedia, Volume XIII. Pp. xv, 800. Price $6.00. New York: 
Robert Appleton Company, 1912. 

Deiser, G. F., and Johnson, F. W. Claims; Fixing their Values. Pp. ix, 158. 
Price $2.00. New York: McGraw-Hill Book Company, 1911. 

Ely, R. T. Monopolies and Trusts. Pp. xi, 284. Price 50 cents New York: 
Macmillan Company, 1912. 

Grice, J. Watson. National and Local Finance. Pp. xxiv, 404. Price 10s. 6d. 
London: P. S. King & Son. 

Guthrie, Anna L. (Ed.). Library Work Cumulated, 1905-1911. Pp. 409. Price 
$4.00. Minneapolis: H. W. Wilson Company, 1912. ; 
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Harvey, B. C. H. (Translated by). Eugenio Rignano upon the Inheritance of 
Acquired Characters. Pp. 413. Price $3.00. Chicago: Open Court Pub- 
lishing Company, 1911. 

The interest that social thinkers have in the doctrine of acquired characters 
makes Dr. Rignano’s book important. It is, however, of Jittle use except to 
those who have already a fair knowledge of biology. It shows that the defeat 
of the followers of Lamarck is not so decisive as it seemed a few years ago. Of 
more importance than the book is an appendix on the mnemonic origin of the 
effective tendencies. This chapter has no technical difficulties and is a fresh and 
invaluable statement of the newer memory doctrines. No social thinker can 
afford to be ignorant of the ideas there presented. 


Hemmeon, J.C. The History of the British Post Office. Pp. xi, 261. Price 
$2.00. Cambridge: Harvard University Press, 1912. 


Henderson, Charles R. Industrial Insurance in the United States. Pp. x, 454. 

Price $2.00. Chicago: University of Chicago Press, 1911. 
This second edition of Henderson's Industrial Insurance contains few changes 
from the text of the first edition. Statistics have in some cases but not all been 
brought down to date. In the summary of European laws this change has been 
made. In the chapters on The Insurance of Fraternal Societies and The Em- 
ployers’ Liability Law there was an opportunity to note changes of consider- 
able importance. The new fraternal law passed by some fifteen or more states 
up to the present time might have been included but was not. Likewise the 
enormous amount of legislation dealing with changes in the law of liability and 
substitution of plans of compensation was noted to the extent only of inserting in 
the appendix two new sections giving the text of the New York laws of 1910 
providing (1) amendments to existing laws coupled with an elective compensa- 
tion plan, and (2) a compulsory compensation act for certain hazardous indus- 
tries. (The latter has already been declared unconstitutional by the New York 
Court of Appeals.) These omissions may have been deliberate, but one can 
hardly help wishing they had been included. 

The changes of most importance made in this reprint were (1) the revision 
of the statistics of private industrial insurance companies, bringing them down 
to date; (2) the enlarging of the bibliography by the addition of several excellent 


+ [ra books and government reports which have come out since the first publication 


of the volume; and (3) the changes made in the Employers’ Benefit Association 
Plan of the International Harvester Company by the addition of an industrial 
accident department. 

Hollingsworth, C. M. From Freedom to Despotism. Pp. xiii, 238. Price $1.00. 

Washington: The Author. 

This book has at least the distinction of creating and supporting a unique thesis. 
The author's thesis is that “the future course and ultimate outcome of the great 
modern movement toward universal democracy” is to result ultimately “‘in 
the virtual disappearance of free government,"’ and the substitution of despotism 
for freedom. The word despotism the author uses “not in an opprobrious sense, 
but as a general term to denote any form of accepted and necessary absolutism 
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or autocracy, with little or no constitutional limitations on the arbitrary powers 
of the individual ruler.’’ The author finds his chief arguments in support of his 
thesis in the dependent relation between economic conditions and “the form and t 
spirit of political institutions.” His conclusion that our republic will not a 
longer than 1950, he says, is “one arrived at as a strictly reasoned induction : 
from the indisputable facts of the general economic, social and political history = = __ 
of nations, from the earliest times down to and including the conditions and — mt 
tendencies of the present moment.” He discusses the dangers of democracy and 
economic concentration and finds that the “inevitable consequences of the con- 
centration of wealth” is “social degradation, poverty and pauperism.” The © 
transition from freedom to despotism, to “a modernized Cesarism,” will take 
place through the “declining power and prestige of American legislative bodies” _ 
accompanied by gradual increase in the power of American executives. “Des- | 
potism is a consequence of economic fixity; freedom the consequence of economic ie a 
development.” ‘When the great modern movement of economic develop- — 
ment—world-embracing in its scope, and converting to man’s uses the highest A Kt 
forces of nature—has been completed, an era will be reached in which despotic ake a: 
government will be practically universal.” Rare 
Inglis, A. J. The Rise of the High School in Massachusetts. Pp. vi, 166. New es 

York: Columbia University, Teachers’ College, 1911. 
Dr. Inglis traces in detail the origin and development of the high school in 
Massachusetts from 1821, when the English Classical High School of Boston 
was begun, to 1860, when public secondary education seemed to have been com- Ms Ane Dy 
pletely established. Being an historical survey, the author makes no attempt to Ae ge 
connect the conditions studied with the present status of secondary schooling 
in the state. Pace 

While the first public high school was established in 1821, it was not until 
after the enactment of the school law of 1827 that the growth of the modern high 
school began. Then, as now, Massachusetts was the leader in popular education, 
providing higher schools “with the design of furnishing young men of the city 
(Boston) who are not intended for a collegiate course of study, and who have | 
enjoyed the usual advantages of the other public schools (grades), with a means — 
of completing a good English education to fit them for active life.” It is interest- 
ing to note that some of the problems of to-day, such as making the high school 
the poor man’s college and the danger of college domination, were vital issues 
then. 

The study provides in its outlines of the development of the different sub- _ 
jects of the curriculum and the tables of studies with the number of students in 7 
each at different epochs, a valuable means of comparison with the conditions and © 
problems of to-day. If the study of history aims to give the student a basis 
of comparison between the present and the past, then this study is a good piece 
of historical research. 
James, J. A., and Sanford, A. H. Government in State and Nation. Pp. xiv, 341. 

Price $1.00. New York: Charles Scribner’s Sons, 1912. 
This well known text appears in a revised edition in which the references and 
political developments are brought down to 1912. As in the first edition the object 
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is to give a short account of governmental activities for use in secondary schools. 

The chapters are in language which the beginner can easily understand and show 

an excellent sense of proportion. 

Kenngott, George F. The Record of a City—A Social Survey of Lowell, Massa- 
chusetts. Pp. xiv, 257. Price $3.00. New York: Macmillan Company, 
1912. 

If this survey succeeds in doing for Lowell what the Pittsburgh survey did for 

Pittsburgh, Lowell will be, indeed, a city coming to itself. The author's treatment 

covering history, housing, health, living standards, industrial conditions and 

recreation, is broad, and yet sufficiently based on fact to make it worth the care- 
ful attention of the student. As a typical New England textile town, Lowell 
furnishes an interesting example of what has been produced by a century of 

American industrialism. Most of the houses are good, some are extraordinarily 

bad; city health has been constantly improving; recreational facilities are in- 

creasing in number; the city is in the grip of an absentee landlordism. ‘The 
real proprietors of the mills, the stockholders, live elsewhere, and have little 
thought of Lowell save to draw dividends. They have builded their tower of 

Babel on the banks of the Merrimac and the pride of life, the thirst for gold, 

the demand for cheap labor, have brought hither a confusion of tongues that no 

Pentecost of love has yet transformed into a harmony of single devotion and united 

effort.” The outlook for Lowell is not gloomy, the author is even optimistic. 

“The people,” he writes, “are for the most part well fed,” yet the city lacks a 

spirit of civic solidarity without which long permanent improvement in city 

conditions seems impossible. While the author has failed to make the best use 
of his statistical material, and while many of his facts are stated in questionable 

English, the study is, on the whole, effective and valuable. 

Lowry, E. B. False Modesty. Pp. 110. Price 50cents. Chicago: Forbes & Co., 
1912. 

Among the many recent attempts to state the problem of sex education, and the 

necessity for sex hygiene, none is more clearly and popularly put than that which 

Dr. Lowry makes in his little book. While the material is directed primarily 

against the white slave traffic, the emphasis is laid on remedies rather than on 

conditions, and the remedies suggested lie wholly within the realm of education. 


Lutes, Della T. The Child, Home and School. Pp. 307. Price $1.25. Cooper- 
town, N. Y.: The Arthur H. Crist Company, 1911. 

“We are a nation of extremes," writes the author on the first page of her foreword, 

and she comes close to proving her assertion by the extreme character of many 

of her statements. Her book, dealing with the child from the individual, personal 

standpoint, takes up the various phases of home and school discipline and educa- 

tion. The style is popular and rather unconvincing. The book will constitute 

one drop in the great tidal-wave of educational literature which is sweeping over 

the country at the present time. 

Magruder, F. A. Recent Administration in Virginia. Pp. 204. Baltimore: 
Johns Hopkins Press, 1912. 

This monograph described the expansion of administrative functions in the govern- 

ment of Virginia since the adoption of its present constitution in 1902. Ina few 
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cases the administration is traced from ante-bellum days, and the existing admin- | 
istration is frequently contrasted with that based upon the previous constitution 
of 1869. 

The main topics dealt with are: The Electorate and Elections, Education, 
Charities and Corrections, Public Health, Agriculture, Public Service Corpora- 
tions, and Finances. The chapter on Education is most comprehensive and seems _ 
to have been of chief interest to the author. The most striking feature of govern- _ 
ment in Virginia is its conservatism. The suffrage is limited by a series of tests _ 
that exclude many, and there is a total absence of the newer devices of govern- 
ment—initiative, referendum, recall and the like—which find favor in some 
quarters. The author, in general, is in thorough sympathy with the Virginia 
ideals of government as applied to the conditions in that state. 

In the final chapter the author points out the common fault of decentraliza-_ 
tion, and urges further coordination among the departments and more extensive 
authority for the governor. In addition, it is suggested that heads of departments 
should have the right to speak before the general assembly, and that the assembly 
should have the corresponding right of compelling heads of departments to appear 
before it and answer questions. 


New York Society for the Prevention of Cruelty to Children. Thirty-seventh Annual e a ~4 
Report. Pp. 117. New York: the 1912, 


The Princess. Traveller's Tales. 
Putnam's Sons, 1912. 


Proceedings of the Third National Conference on City Planning. Pp. xi, 293. 
Price $1.25 (libraries and civic organizations); $1.50 (individuals). Boston: 
National Conference on City Planning, 1911. 

The papers presented at the Third National Conference on City Planning, held 3 

in Philadelphia in May, 1911, together with the discussions of the various topics 

which occurred, have been published in book form. This volume constitutes _ 

a most important addition to the fund of information upon this question. The 

result of the first conference was published as a government document, while | 

the second conference was published through private enterprise. Judged from 

the standpoint of the quality of the discussions, their usefulness to those interested 

in the subject, and the scope of the topics considered, the third conference con- 

tributed far more of value than either of its two predecessors. ; 
Among the subjects considered in the volume are the Municipal Real Estate _ 

Policies of German and English Cities; The Designing and Location of Public z 

Buildings; The Relation of Buildings to Street Widths; The Water Terminal 

Problem; Condemnation, Assessments and Taxation in relation to City Planning, 

and Problems of Street Widths, Street Surface and Street Location. 


Scott, William A. Money and Banking. Revised Edition. Pp. ix, 377. Price 
$2.00. New York: Henry Holt & Co. 

The changes made in this last edition, which is the fourth, are such as to commend 

themselves to the reader. The description of the leading banking systems of 

the he ard been expanded from a scant thirty pages to four times the space— 
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suggestions for the improvement of our own system. The addition of chapters 
on Credit and The Money Market are important because of the glimpse they 
give of the modus operandi of modern business. It is to be regretted that the 
statistical tables in the appendices were not brought down to date. 


Squier, Lee W. Old Age Dependency in the United States. Pp. xii. 361. Price 
$1.50. New York: Macmillan Company, 1912. 

“The principle of old age pensions,” the author maintains, “has been accredited 
universal testimony of approval in every country of its adoption, hence, the 
advocates of the old age pension principle in this country are confident that the 
time is opportune for pressing the campaign for its inauguration here’’ (p. 338). 
Insurance experts believe that annuities would be of a much more effective form 
of insuring against old age than old age pensions, and practical insurance men are 
constantly asking why working people do not purchase annuities. The answer 
is not far to seek, for income is, in general, so near a subsistence level that the 
average wage-earner finds it practically impossible to lay by any considerable 
sum for a “rainy day."’ The statistics of average income do not afford much 
ground for hope that working people will take a general advantage of the oppor- 
tunities available for purchasing annuities for old age. Despite the pension 
features of labor organizations, industrial establishments and transportation 
companies, the author finds a large amount of old age dependence for which the 
superannuated man or woman is not responsible, but which must nevertheless 
be borne by society or by the relatives of old people. Hence, some form of old 
age insurance seems necessary. The author, therefore, concludes his statement 
with bills to provide old age pensions, and to organize an old age home-guard 
in the United States army, introduced into congress by Mr. Berger of Wisconsin 
and Mr. Wilson of Pennsylvania. Although no general interest has ever been — 
aroused in old age pensions in the United States, the author has done a piece of 
work which should bring the matter prominently before the public, since both his 
facts and his arguments abundantly prove his case for old age pensions. 


Sterne, S. Railways in the United States. Pp. xiii, 209. Price $1.35. New 
York: G. P. Putnam's Sons, 1912. 


Vecchio, Giorgio Del. J/ Fenomeno Della Guerra E L'Idea Della Pace. Pp. 
99. Torino: Fratelli Bocca, 1911. 

Professor Giorgio Del Vecchio, of the University of Messina, has given us this 
interesting little pamphlet on the Phenomenon of War and the Idea of Peace. 
He has chapters on the causes of war; on the consequences—especially the bene- 
fits—of war; and then a chapter on the theoretical conceptions of peace. These 
he considers under the following heads: The Esthetic; The Imperialistic and 
Absolutist; The Emperical Political and, finally, the Juridical. 


Westermarck, E. The History of Human Marriage. Pp. xx, 644. Price $4.50. 
New York: Macmillan Company. 

Whitten, R. H. Valuation of Public Service Corporations. Pp. 800. Price 
$5.50. New York: Banks Law Publishing Company, 1912. 

For several years past students of public affairs have been awaiting the 

publication of a book of this character. The problem with which Dr. Whitten 
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deals i is fundamental to the question of control over public service oanieeads ‘ 
From whatever point of view we approach the problem we are confronted with | 
the difficult question of agreeing upon some guiding principles for the valuation 
of the property of the public service corporations. Dr. Whitten has made a 
pioneer effort in this field, and the broad grasp that he has shown has enabled 
him to render a service of the first magnitude not only to students of political 
science but also to legislators and to all those interested in the work of the 
public service commissions that have been established during recent years. The 
work takes up every phase of the question of valuation, discussing very fully 
the problem of market values, actual cost and cost of reproduction as standards ‘ 
of value for rate purposes. The valuation of real estate and franchises is also 
taken up with great detail and also the manifold problems connected with 
depreciation. In every case the author deals not only with the legal decisions 
but also with the economic principles involved, and his work, therefore, repre- afi ' 
sents something of far greater and more permanent interest than a mere survey __ 
of judicial opinions. 
Wright, W. Arter. The Moral Conditions and Development of the Child. Pp. 210° 

Price 75 cents. New York: George H. Doran & Co., 1911. 
A book for thoughtful people seeking the principles upon which moral develop- 
ment depends. The discussion of the heredity of sin, in which the author places 
himself upon the side of modern science, is a most valuable contribution. He 
refutes the old Christian doctrine that the child is the product of sinful passion. 
No child ever comes into the world handicapped by original sin; but he admits 
the evident fact of physical degeneracy. Sinfulness is an individual condition 
and a resultant of environmental forces, particularly training. The struggle 
against sin “‘is just as strenuous and fateful now as ever.” The fruit of the spirit _ ge a 
is self-control now as in the time of Paul. The emphasis placed upon the value _ 
of personal responsibility is gratifying in these days when we seem to have lost 
sight of the once eminent doctrine of the freedom of the will. It is to be hoped 
that some of the ardent adenoid removing type of regenerators of society will 
read and ponder the arguments and proofs of this little book. It is well to recog- 
nize the determining influences of physical irritation, mal-assimilation and the 
suggestion of unfavorable social conditions upon the immature, but we should 
never lose sight of the fundamental principles of self-control and responsibility. 

The thought of the book is essentially theological. In addition to the ex- 
tended discussion of the heredity of sin, the writer discusses the birth of the 
spiritual and the moral sense, at what age and under what conditions, the periods 
of spiritual development, the scientific era of religious instruction, the baptism 
of children and how can a child be saved. Parents, preachers and others who are 
looking for a scheme of moral and religious training which attempts to harmonize 
modern liberal — and science > will find much to satisfy them in Dr. Wright’s 
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REVIEWS 
Hill, David Jayne. World Organization. Pp. ix, 214. New York: Columbia 

University Press, 1911. 

The author of this book, distinguished in diplomacy and in scholarship alike, 
has put into it the conclusions drawn from his long and varied diplomatic expe- 
rience and the fruits of his wide and deep research. His object was to state 
as concisely as was consistent with lucidity the origin and development of world 
organization, considered in its juristic sense, as affected by the nature of the 
modern state; and this object he has admirably fulfilled. 

“World organization” he defines to be “the task of so uniting governments 
in the support of principles of justice as to apply them not only within the limits 
of the state, but also between states.’ Starting with the Roman imperial idea 
of the essential unity of mankind, he traces the rise of the modern state,— 
neither from some transcendental source, nor from any Cesarian operation,— 
but from the nature and social needsof man. With such an origin, and developed 
by the pressure of the same necessities, the modern state has naturally become 
the embodiment and protagonist of jural law as the security for human rights; 
and in this capacity, it is the greatest of human institutions, and is entitled to 
the highest respect and perfect loyalty. 

Because it is the protagonist of law, and for that reason only, the state 
has been equipped with armaments on land and sea; but, equipped with these 
and other powers, there is a real peril lest it should regard itself as superior to 
law and use its powers to act “as it sees fit.” Its origin and growth, and its 
raison d’étre alike, belie the theory that it may use its “sovereignty” both to 
command the obedience of its nationals to law, and to assert its supremacy above 
the law in its international relations. 

The assumed “right” of absolutism, asserted by four or five hundred poten- 
tates some three centuries ago; Machiavelli’s theory of absolutism; and Bodin’s 
conception of sovereignty as identical with “majestas,” that is, absolute and 
perpetual power: have all exerted their influence to place the state within the 
realm of might and outside the pale of right. Even in our own time, such 
writers as Ruemelin and Lord Lytton regard the state as having “‘no body to 
be kicked, and no soul to be damned,” and as being therefore neither moral nor 
juristic. 

But Althusius, brought face to face with the formation of the Dutch Repub- 
lic, placed sovereignty within that sphere in which alone it can possibly exist 
in the modern state, the sphere of law. Another great Netherlander, Hugo 
Grotius, applied to the state the same juristic idea in the wider field of its inter- 
national relations, and placed it upon the bed rock of “the dictates of right 
reason.” This principle, feebly applied in the Peace of Westphalia, and sup- 
ported by the innumerable disciples of Grotius in every civilized land and century 
since, has triumphed within the science of politics and is asserting itself more 
and more frequently and emphatically in the practice of national government 
and in international relations as well. As a corollary of the triumph of this 
conception of the state, true patriotism has come to be loyalty to the principles 
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of justice and equity, on which the whole authority of the state reposes; while | 
even in the pursuits of national “interests,’’ or in the protection of its citizens’ __ 
foreign ‘‘interests,”’ the state must maintain its juristic character, and its diplo- — 
matic agents must not be egged on to exaggerate “interests” into “rights.” 


In these days of “‘dollar diplomacy,” it is truly a noble and a much- a ee 


task to emphasize the fact that the most vital of “vital interests,” consists in “ 
the maintenance of the state’s juristic character; and that across the frontier 
there lives, not a “natural enemy,” the legitimate object of fear and distrust, — 
but another civilized people, with a jural consciousness as deep, as enlightened, — 
and as anxious as our own. 

Dr. Hill’s sketch of the growth of the modern conception of the family of — 
nations is both brilliant and eloquent. The influence on this growth of nie E 


Medizval Church, of Suarez, Ayala, Gentilis and Locke, of the Peace of West- : 
phalia and the Congresses of the Nineteenth Century, and, above all, of the 
two Hague Conferences, is succinctly estimated. — iy 

The past and present guarantees of the security of this international family 
are considered under the heads of Equilibrium (or balance of power), Federation, © 
Intervention, Neutralization, National Armaments, and Mutual Guarantees 
(or international jural relations). Equilibrium is dismissed as inadequate and | 
unreliable. The great national benefits flowing from federation are empha- 
sized; but universal federation. is held to be impeded by political and other | 
inequalities between most nations, and national independence is defended,— 
provided it be accompanied by qualifications for self-government,—as essential — 
to national and world welfare. Intervention and supervision, on the part of 
the Great Powers, is held to be justifiable, provided it is accompanied by such 
guarantee of high purpose as the open door of trade. Neutralization is con- 
sidered useful, but as applicable only to small and relatively unimportant states, — 
or to territories liable to be brought into the sphere of rivalry for colonial expan- 
sion. National armaments are praised for their aid to progress in the past, 
and are regarded as a necessary evil in the present, but “overgrown armaments” 
are denounced as menacing to the future preservation of peace. 

None of the above guarantees is regarded as adequate to present inter- 
national relations, and a jural guarantee, or the judicial organization of peace, 
is sustained by a strong and persuasive argument. The modern state is shown ate 
to be, not only peculiarly adapted to enter into international juristic relations,— A‘ 
because it is the embodiment of law and founded upon it,—but also because the Re 
raison d'étre of its existence is the promotion of civilization, which requires that | 
force everywhere shall be subordinated to justice. The first Hague Conference 7, 


brought the nations to agree to a series of checks upon their methods of warfare; a oY 


while the second Hague Conference marked the defeat of the theory that sovereign | 
states are arbitrary entities governed in their relations with each other by no 
authoritative maxims of law, and the triumph of the principle that the state is 5. 4 
a justiciable person. The fallacies of “absolute sovereignty” and the “‘right of 
war” as applied to the modern state, are opposed by the subordination of the 
state to judicial principles, and the inviolability of the innocent person and the 
innocent state alike. 
The extent to which the “right of war’’ has been denied and the “duty of 
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law” asserted is seen by the adoption of the Porter Proposition and the progress 
made in the growth of arbitration and in the activities of arbitral tribunals. 
But the keystone of the nearly completed arch of justice is still wanting; this, 
Dr. Hill believes, is a mutual guarantee on the part of sovereign states that 
they will not resort to force against one another, so fong as the resources of 
justice contained in the Hague Conventions have not been exhausted. The 
establishment of the Court of Arbitral Justice and the prerequisite codification 
of international law would seem to others the sine qua non of permanent peace; 
while President Taft is seeking it through the development of an international 
grand jury which shall bring disputants, nolens volens, into court. 

The final impression left by this stimulating treatise is that its optimism 
as to future international relations is well founded upon the recent enormous 
extension of international trade and the development of law in the modern state, 
both of which have greatly facilitated the mutual understanding, and promoted 
the mutual obligations, of the nations. 

Ws. I. Hutt. 
Swarthmore College. 


Hinsdale, Mary L. A History of the President's Cabinet. Pp. ix, 355. Ann 

Arbor: University of Michigan, 1911. 

After a brief introduction on The Origin of the Cabinet, the major portion of 
this volume consists of successive accounts of the cabinets of each President, in 
historical order from Washington to Taft. Though in each administration most 
space is ordinarily devoted to details surrounding appointments and changes of 
departmental heads, more significant discussion is introduced where opportunity 
is discovered for remarking some distinctive change or tendency with respect 
to the general position of the cabinet in government, its relation to the President, 
to Congress, or to party politics. These sketches cover an average of six or eight 
pages each, unimportant cabinets, such as those of Van Buren and Benjamin 
Harrison, being disposed of in two or three pages, while from fifteen to twenty 
pages are given to the more eventful cabinet histories of such administrations 
as those of Jackson and Lincoln. 

Following this detailed history, three brief sections embody the author's 
conclusions on The Principles of Cabinet Making, The Cabinet and Congress, 
and The Cabinet and the President. This recapitulation appears most effec- 
tively under the second topic, where the various formal and informal methods 
of approach that have grown up between Congress and the Cabinet are sketched 
clearly and interestingly. 

The author seems to have been careful in all particulars, covering the per- 
tinent facts accurately, and manifesting close acquaintance with original and 
secondary sources. The work for the most part holds closely to the facts, and 
is dominated by no main hypotheses. Not much of synthetic imagination is 
employed in the treatment. There is very little of relation to general prin- 
ciples of government or to historical antecedents of our cabinet. Only subor- 
dinate reference is made to the political needs that have made the cabinet a 
natural, if not inevitable, product of custom. The author seems to be concerned 
with the practices affecting the cabinet rather than with principles and ten- 
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dencies which these practices reveal, or than with the relations they bear to ~~ 2 
general character and efficiency of our governmental organization. 

As the plan of the bibliography is comprehensive, there are several notable 
omissions. For example, among special treatises, Grover Cleveland's ‘“Presi- — 
dential Problems” and Goodnow’'s “Principles of Administrative Law in the — 
United States” would seem to have deserved a place. Several recent depart- — 
mental histories, issued from Washington, are omitted. Gaillard Hunt’s ‘‘De-— 
partment of State” (1893) is listed, but not his more recent articles on the same 
subject in the American Journal of International Law. The “Register of Debates 
in Congress” (1824-37) does not appear in the list of documentary materials; _ 
and no reference is made to Van Tyne and Leland’s “Guide to the Archives of San 

the United States in Washington.” 


Hobhouse, L. T. Social Evolution and Political Theory. 

$1.50. New York: Columbia University Press, 1911. 
What is “‘progress?”” How far has it been realized? What are the prospects? 
The ultra-biologists are wrong in assuming that evolution is necessarily progress. 
Ethical values are social, not biological; and the sociologist deals only with — 
“the social fact as distinct from the biological and the psychological.” Its . 
vehicle is not heredity but tradition: society’s achievements. These are psycho- _ 
logical, but not exclusively; nor entirely imitative. “Progress is not racial, but 
social.” 

The interest shown in eugenics led the lecturer to give two hours to an 


2 


expansion of his cautions but not hostile critique. Rational selection of the mK, 
est”’ as the “‘fit,"” by segregation, through which there is least net misery, is yr 

the logical solution of the dilemma between natural and social evolution. But 

the premises are doubtful. What is social worth? 

The elimination of a bad trait may carry with it several valuable traits. 


” 


worth lies in proportion and blending, more than in “unit characters. 
status indicates inertia or social selection, not necessarily degree of biological 
fitness or social worth. Society must be perfected before the socially undesirable 
and the biologically unfit are identical. Biology itself holds variations insig- — 
nificant in heredity, beside mutations. Biological improvement is subject to te 
social progress, which increasingly preserves valuable mutations, and which will ae 
add to our knowledge of which variants should be destroyed. - iy 
The fatal treadmill of the Theory of Value is avoided by assuming rather e* 
daringly that good is in (1) some kind of life, (2) the fuller the better; (3) some iar . 
form of happiness; (4) some form of self-realization, and (5) the completely social A) 
life—all subsumed in the idea of harmony. ‘This modified organism-concept 
of society depends on the social evolving of intelligence. The social mind, its 
highest product, adjusts society to its physical environment. Harmonious — 
social growth, like that of the individual, consists in increased scope, articulate- 
ness, unity, and self-conscious direction. 
“Mutual interest,"’ or “‘consciousness of kind,” in three phases of kinship, 
authority and citizenship, is the “descriptive formula” (not “law,” though the _ 
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distinction seems doubtful) underlying political and other evolution, and leads 
to the concept of democratic empire. “Citizenship” and ‘the state” are used 
only for the third phase. Evolution shows net progress, but no assurance for 
the future. It is boldly shown that progress has consisted in establishing con- 
ditions of self-direction, within limits of our material and purposes; and hope 
lies in ourselves. ‘The consciousness of unity profoundly affects the unity 
itself.” The state must increase liberty by adjusting restraints: laissez faire 
was good only against external restraint. Minorities must yield only where 
uniformity is necessary. ‘The rights of man are based on the common good. 
Activity which depends for its value on spontaneity should be free; but expediency 
is the final test. 

Such is the argument presented by Prof. Hobhouse, in many features recall- 
ing Prof. Ward's and Prof. Giddings’ theories. It is odd that the word prog- 
ress, prominent in the text, does not appear in the rather vague title. 

Tuomas D. 


University of Pennsylvania. 


Holmes, John H. The Revolutionary Function of the Modern Church. Pp. xi, 

264. Price, $1.50. New York: G. P. Putnam's Sons, 1912. 

This “firebrand of his denomination” shows prophetic zeal for social justice, 
but he is more effective in speech than print. His exclamations, repetitions, and 
platitudes betoken haste. His sudden drops from impassioned eloquence to the 
level of the sophomoric outline and the reference library, are disconcertingly like 
a college debate. Like other “high churchmen,” he is quite willing to dogmatize 
upon the authority of indiscriminate quotations from his own demi-gods. 

“The inestimable value of each immortal soul” is ‘the one great principle 
which has animated the . . . Church from the beginning” (p. 15), yet 
“every orthodox scheme of salvation has been founded” upon a “low and repul- 
sive estimate of human nature”’ (p. 22). He claims that the medieval church 
was without social interests! The individual minus his environment “is an 
abstraction not known to experience” (p. 40), and heredity is dismissed “‘as 
only the . . . environment passed along”’ (p. 225); yet “man is essentially 
good, not bad” (p. 141); again, “man alone . . . can change the world to 
suit himself” (p. 59), of course the supreme individual will is “never wholly 
eliminated” (p. 255), and conditions, due to human greed, are blamed upon 
“the men who are the creators of the conditions.”” If crime be socially predeter- 
mined, this shifty logic might exonerate employers; or, if the antidote of sin 
is income, why are the rich the worst true criminals? He praises Jesus’ poverty 
as the condition of his success. 

The “inspirational” theory of church activity he thinks “fatal to the social 
interpretation of religion” (p. 239); but his own theory of “directing” already 
available energies is hardly distinct from it. For there are many who deny 
total depravity and “‘soul rescue,” who stop short of wanting all institutions to be 
“all things to all men.”” He thinks “‘what is fitting work for the Christian indi- 
vidual is fitting work for the Christian individuals organized—which means the 
church,” a dangerous generalization. 

The last four chapters are excellent. While they might prejudice a careful 
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conservative, they are highly recommended for the er of prospective 


converts to socialized religion. le 
Tuomas D. Exsor. 


King, Henry C. The Moral and Religious Challenge of Our Times. 
393. Price, $1.50. New York: Macmillan Company, 1911. 


A significant factor in the spread of the new philosophy of social endeavor is 

the increasing number of books written from that viewpoint by leaders of thought 

in the Protestant Church. The latest work of President King, of Oberlin, reviews 

in a comprehensive way, at once intensely religious and searchingly pragmatic, fas ; 

the possibilities of realizing Christian democracy in the modern world. An 
irrepressible idealist, Dr. King’s guiding principle is “reverence for personality.” 

The “Challenge of Our New External Conditions” is first taken up. Our stupen- 

dous economic development and the consequent trends toward co-operation 

and democracy, are briefly discussed. All indicate ‘‘a growing sense that the 

old opposition between an atomic, nihilistic individualism and a swamping | oa 
socialism is out of date and should be transcended.” These changes bring ce Pa wv 
greater leisure and the possibility of achievement; dangers are involved in the 
conflicting conditions and ideals, and the need is for a “soc ial conscience a 
grapple with large problems.” The second large division is “The Challenge of _ 
the New Inner World of Thought.” Natural science has shown “the need of v 
knowing the will of God and doing it’’ and has brought ‘‘a new sense of reality _ a 
and hope into the ideal realm.”” The historical spirit “requires the ability to enter ie 


sympathetically and understandingly into the life-thought of other peoples and © tae 


” 4 


periods.” The new psychology emphasizes “the unity of man,” “the central 
importance of will and action,” and “the primacy of the personal.” Sociology — 
would discern “the laws of the permanent progress of the race;” it “builds — 
directly upon the social consciousness, and seeks to make that consciusness __ 
prevail.” Comparative religion reveals the value of the “entire religious con- 
sciousness of the race.” The new theology aims to realize Christ's ideal of social 
fellowship and individual independence. Among the dangers here are “false mri otae 
materialism” and the “prejudiced conservatism” that denies truth. The need 2 mt 
is for “clearer insight,” “breadth of view,” and “concrete expression of spiritual = 
life in deed.” 

“The Lessons of the Historical Trend of Western Civilization” are next ie . 
taken up. The ancient exclusive state and Christianity’s reverence for personal-_ 
ity, as supplemental to brotherhood, are treated. The perversion of the latter 
ideal is shown in asceticism and the philosophy of a “dominant church.” 
realization is presaged by the new tolerance and fuller equality of men. 

A fourth division of the book is entitled “ The Meaning of the Challenge i ‘ 
to Our National Life.” The New Puritanism adds to the “conviction of Divine _ 
Commission,” and “the feeling of responsibility and accountability,” two of 
the “‘Great Positives of the Puritan Spirit,” the “Great Positives of the Modern 
Spirit’’—a “genuine love for men,” and a “perception of the breadth of life.” 
In the light of the guiding principle, Race Antagonisms are then discussed. 
The cultivation, by the negro race, of self-respect and pride in its unique endow- 
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ments for music and religion is urged. A plea is made for giving the negro 
opportunity for full development in “‘self-support,” “‘self-knowledge”’ and “‘self- 
control.” To the whites, there is the need of “entering upon a sympathetic 
understanding into the life and thought of the other race,” and of “finding 
some larger basis of agreement “that will avoid hatred and resentment. Only 
when the leaders of both races work together “‘with respect for mutual liberties,” 
and the use of the “indivisible inheritance,” for the uplift of all, will the negro 
become a “helpful element of the national life.” 

“A truer democracy” must be realized, ‘‘to be loyal to the principle under- 
lying civilization.” ‘The use of power and knowledge” is urged ‘‘to allow the 
possibility of each coming to his own best,"’ “for the common good.”" A “‘Demo- 
cratic Policy” is discussed regarding the conquest and use of natural resources, 
the control of public utilities, and concentrated wealth and the elimination of 
social maladjustments. The author declares that ‘democracy is still honestly 
our national ideal, passionately desired and pursued.”’ If this “faith and hope,” 
“commands the conscience and will of each individual” and “is accompanied 
by a scientific study of conditions, neither the individual nor the nation can 
fail." The last chapter deals with the triumph of the author’s ideal in inter- 
national relations. The duality of economics and religion in western civilization 
makes it inevitable that a religious world movement, especially in the Orient, 
must follow commercial exploitation. 

This labored review shows an inevitable shortcoming of the book. In 
small compass, the author has undertaken a tremendous task and could develop 
his many-sided theme only in barest outline. He unites, systematically and 
effectively, points of view which have too often been opposed. Some will think 
that he becomes prolix in his reiteration of the central principle of reverence for 
personality, and falls into the alluring, but ancient and futile worship of heroes, 
when he calls for a “clearer recognition of man’s heroic mould” or idealizes the 
“reinvigoration of the whole moral life of the people, under unselfish leader- 
ship.” Certainly, his expressed faith in the power of the social soul fails when 
he declares the need of a repressive “imperative, severe moral and religious 
training.’’ Again the terminology, consciously, perhaps, is often inconsistent. No 
attempt is made to distinguish, “moral,” “ethical,” “religious” and “social.” 
Old concepts like “‘self-mastery” and “‘self-denial’”’ are used as synonymous with 
phrases like “the awakening in men of the deepest and best."’ Surely we lose 
in clearness by the confusion of “‘self-subjection” and “limitless sacrificial cost”’ 
with the attractive Christian service that raises the individual into the life of 
the race. But Dr. King has portrayed vividly the possibilities of the Coming 
Kingdom and his convincing book will arouse many to faith in Christ's old, 
new religion of humanity. 

Francis D. Tyson. 


University of Pennsylvania. 


Lévy, Raphael-Georges. Banques Emission et Trésors Publics. Pp. xxiv, 
625. Paris: Hachette & Co., 1911. 

This book by the eminent French economist and professor in L’Ecole des Sciences 

Politiques, is an encyclopedia on the subject of banks of issue throughout the 
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world, with pastteutile reference to their relations with public treasuries. 
however, an encyclopedia with a moral, for one may read throughout the volume 
_ the moral that the issue of paper money and banks of issue should be divorced 
from government treasuries, and that governments should not have recourse 
to such banks for aid except in times of dire need. “Our work will be amply 
recompensed,” says the author (p. 625), in the concluding chapter “if we have 
succeeded, by an impartial exposition of the facts, in convincing the reader 
of the dangers of state intervention, and in defining what ought to be the 
relations between institutions of issue and public treasuries. The former render 
their best services to the latter in proportion as their existence is independent, 
and their administration completely divorced from that of the finances of the 
state.”” While the book contains much which substantiates this conclusion, the 
reviewer cannot but feel that the strength of the author’s convictions on this 
subject have colored somewhat his descriptive chapters, despite his effort to be 
_ absolutely impartial. Americans will not be surprised, though they will be 
_ ashamed, that many of the best examples the author gives of the evils of close 
~*~ alliances between the government and banks of issue are to be found in our 
national banking system. 
The work is divided into two parts. Part I (comprising three-fourths of 
the book) deals with bank notes. It divides banks of issue into three classes 
devoting “a book” to each. The first embraces the hanks in those countries 
_ which grant a monopoly of the issue privilege to one bank, such as France, Bel- 
gium, Holland and Austria-Hungary; the second embraces the banks of those 
countries which grant the privilege of issue to a limited number of banks, such 
as England, Germany, Italy, Canada and Mexico; and the third embraces 
the banks of those countries which grant the privilege of issue to an unlimited 
number of banks which are required to conform to certain uniform legislative 
restrictions. The United States is the only country coming under this class. 
Part II deals with government notes and divides the subject into two books, 
the one comprising countries like Russia and Sweden, which have a state bank, 
and the other, countries where the government issues directly notes to circulate 
as money, as the United States, India and Canada. 
Each country’s system is described historically, and the description is 
usually brought down to the year 1910. While for most countries descriptions aay 
are very brief, for the leading countries there is ample detail to afford one a good _ as os 
working knowledge of the system. G 
The book is characterized by an excellent style and by good sense of oro § 63 
portion. As one might expect in an encyclopedic work of this kind covering 
the entire world, there are a considerable number of inaccuracies. Among those _ 
discovered in the seventy pages devoted to the United Siates are the following E 
The second United States Bank was chartered for twenty years, not twenty- five eu re 
(p. 430); the author identifies the Second Bank of the United States withits = 
successor, the Bank of the United States of Pennsylvania (p. 431); the provision _ 
of the national banking act (revised statutes, section 5171) placing different 
maximum limits to amounts of circulation allowed banks based on amounts 
of capital stock was repealed in 1882, and did not continue to 1900 (p. 439); 
national bank notes are irresponsive enough to trade demands but not so irre- | 
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sponsive as M. Lévy would have us believe (pp. 447, 465); there was a very 
widespread use of asset currency based upon commercial paper in the United 
States prior to 1863, although M. Lévy says there is no trace of such a thing in 
the organization of American banks up to the present time (p. 453); two and 
one-quarter per cent is not the rate of interest which banks must pay on deposits 
of postal savings bank funds, but the minimum established by law (p. 467). 
The rate paid from the beginning has been two and one-half per cent. The 
Second Bank of the United States was not established in 1815, nor was it ended 
by suspending payments in 1837 (p. 521); the total issues of greenbacks were 
450 million, not 400 million (p. 522); greenbacks were not made legally convert- 
ible in 1875 and actually so before that date (p. 523); the act of 1900 does not 
declare the standard of value to bea dollar of 29.8 grains of gold .900 fine (p. 526) 
but a dollar of 25.8 grains; national bank notes to-day do not constitute nearly 
half the total circulation (p. 545) but more nearly one-fifth. 

Despite such inaccuracies, the general impression given by the numerous 
descriptive and critical chapters is sound, and the book will prove a very useful 
book of reference upon a phase of modern banking which is of great, although 
of relatively declining, importance. E. W. KEMMERER. 

Cornell University. 


Mercier, Charles. Crime and Insanity. Pp. 255. Price, 75 cents. New 

York: Henry Holt & Co., 1911. 

Dr. Mercier, who has written numerous books on insanity and criminal 
responsibility, has attempted in this little book to discuss briefly the relation 
between crime and insanity. He discusses the main forms of insanity which he 
thinks lead to crime, drunkenness, feeble-mindedness, epilepsy, paranoia, general 
paralysis of the insane, melancholia. In treating these kinds of insanity he 
gives a good many concrete illustrations of how insanity causes crime. So far 
the book bears upon the subject and is of more or less value. 

But the author also tries to work out a classification of crimes to which he 
devotes six chapters comprising more than half the book. This part of the 
book has very little to do with insanity and the classification of crimes which 
he evolves is very cumbersome and could be criticised in various other ways. 
In the last chapter he recommends that the question of whether or not insanity 
has influenced conduct in criminal cases should be decided by the jury which is 
rather strange inasmuch as the tendency of enlightened opinion to-day is in 
favor of putting these questions in the hands of impartial experts. Throughout 
the book there is a great deal of bad psychology. This is illustrated by the 
loose way in which he uses the word “instinct.” For example, he defines what 
he calls “the social instinct” as being “‘the inherent repugnance to injure others 
in order to gain advantage to ourselves. It is the honesty that is preserved 
by an inherent repugnance to act dishonestly; the desire to avoid injuring others 
in mind, body or estate; the sympathy that is pained by injury done to others; 
the instinctive aversion to any act that is injurious to the social fabric’’ (p. 235). 
It will be observed that most of the principal psychological phenomena are con- 
fused in this definition. MavRIce PARMELEE. 

University of Missouri. 
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Oberholtzer, Ellis P. The Referendum, Initiative and Recall in America. 

xii, 533. Price, $2.25. New York: Charles Scribner’s Sons, 1911. 
Dr. Oberholtzer has added to his splendid work on ‘‘The Referendum in America” . 
four supplementary chapters entitled, respectively, The Initiative and the Refer- 
endum in the States; The Local Referendum, Home Rule for Cities, Commis- __ 
sion Government, etc.; The Recall; and The Referendum vs. the Representative __ 
System. As all know of the high merit of the original volume it is necessary 
here to speak only of the supplementary chapters. ; 

In these added chapters, the author is unfortunately no longer the investi- 
gator but the advocate. He has a thesis to prove and that, in essence, is that 
the Initiative, Referendum, Recall, Commission Government, etc., are all meas- __ 
ures pushed by a “junta of lobbyists,”’ ‘‘a socialistic group of agitators,” “for 
socialistic purposes much closer to the hearts of their inventors.” He sees in — 
the movement only “‘an attack on the representative system.” He admits _ 
evils and abominations in the representative system, to be sure, but declares 
them to be “evils of the people’s own making.” ‘Such abominations,” he con- 
tinues ‘‘are an accurate reflection of their own minds and morals.” Even if this | 
be true, and few indeed are the students of government who feel it is, isit not 
at least possible that these movements are the result of a desire on the part of | 
the people to throw off their own “abominable” mistakes and chasten their own 
minds and morals? The author deplores that democracy is being “released 
from the checks which were established for it,’’ but does not inquire whether 
those checks were ever sound in theory or have ever worked in practice. He 
believes all these movements to be the outgrowth of a “socialistic unrest” in 
the “frontier states’’-—like California—(just where individualism is strongest) 
and finds nothing akin to the movement in that foreign country, Philadelphia, 
in which he chances to dwell. His statements do not have always the merit of 
getting at the root of the matter. 


University of Pennsylvania. 


Whetham, W. C., and Catherine D. Heredity and Society. Pp. viii, 190. 

Price, $2.00. New York: Longmans, Green & Co., 1912. 
The making of books whose object is to direct attention to the relation of biology 
to national life and character goes on apace. We may not rely on blind torces 
of nature which may produce good or evil types. Society must now control. 

After a brief introduction, Variation and Heredity are described in the 
second chapter. Natural Selection is treated in the third. Formerly competition 
eliminated the weak. In modern civilization the great factor in selection is 
disease. As we come to control disease we may be weakening this selective act 
and thus injuring society by preserving the unfit. This does not excuse a neglect 
policy. It merely indicates the growing complexity of the case. In training 
persons for social work the role of heredity must be carefully taught. 

The Biological Aspect of Religion is the suggestive title of the fourth chapter. 
The authors think that the materials for this discussion are not yet collected 
and they only hint at some of the probable results. Religious sanctions have 
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impelled self-sacrifice, have driven groups into battle and must have influenced 
survival. The history of the Jews is perhaps the best illustration. The survival 
value of Christianity is not yet clear. In some groups the birth rate is held up 
but in Protestant groups no sufficient incentive is found. In so far as present 
religion devotes itself to the failures of society, it will be a source of weakness. 

The birth rate in England showed no artificial restriction till 1875. Since 
then there has been a marked change. If this means a decrease in families of 
ability, the future is ominous. 

These positions sufficiently indicate the general attitude of the book. The 
authors feel that too much emphasis is to-day laid on schemes of social amelio- 
ration, on plans for equalizing opportunities and far too little on the biological 
basis of society. So in the later chapters, The Position of Women, Education, 
Heredity and Politics, The Purpose of Life, are treated. The discussion is 
always stimulating. The evidence opposed is often incomplete, the conclusions 
open to revision. This the authors frankly recognize. Therefore, without 
adding anything specifically new, the authors have produced a just and readable 


treatment of real issues that will interest and hold many people. 
Cari KELSEY. 
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